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In the Court of Appeals of the District of Columbia. 


No. 2448. 

The District of Columbia, Appellant, 

vs. 

Roberta K. S. Witmer. 


a Supreme Court of the District of Columbia. 

At Law. No. 50751. 

Roberta K. S. Wither, Petitioner, 

versus 

The District of Columbia, Defendant. 

United States of America, 

District of Columbia, ss: 

Re it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for Writ of Certiorari. 

Filed .July 9, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50751. 

. Rorerta K. S. Wither, Petitioner, 

\ versus 

\ The District of Columbia, Defendant. 

Your petitioner, Roberta K. S. Witmer, respectfully shows to the 
court, and she avers as follows: 

1. That she is a citizen of the United States and a resident of the 
District of Columbia, and is now and has been since the seventh 
(7th) day of February A. D. 1900, the owner of the fee simple in 
. the following described parcel of land “situate and lying in the 
City of Washington, District of Columbia, and distinguished and 
known as the west twenty-one feet and eleven and one-half inches 

1—2448a 
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(21 ft. 11VL* in.) of original lot one (1) in square Numbered two 
hundred and ninety-two (sqr. ’20*2), and having thereon the build¬ 
ing known as number Twelve hundred and six (1200) Pennsyl¬ 
vania Avenue northwest in said city.” Your petitioner’s title to 
said property was acquired by deed from Mary F. Stone and others 
to petitioner bearing date the seventh (7th) day of February A. D. 
1000, and duly recorded February 8th, A. 1). 1900, in Liber 

2 No. 2448 at folio 217 et sequitur one of the land records for 
the District of Columbia. 

2. Your petitioner avers that now and ever since the recording of 
said deed aforesaid, the said property aforesaid has been assessed 
on the general assessment roll of said District of Columbia in her 
name. 

8 Your petitioner further avers that there has been entered and 
recorded by the Commissioners of the District of Columbia, against 
said property aforesaid assessed in the name of the petitioner afore¬ 
said, certain illegal taxes and assessments, namely the sum of Eight 
hundred and twenty-five ($825.00) dollars; that said sum is entered 
upon the tax and assessment records in the custody and care of said 
defendant, as of January 15th, A. D. 1907, said charge being alleged 
as cost and expense for work done under Act of Congress approved 
March 1, 1899; description of work “securing unsafe building.” 
said work being tlie tearing down and rebuilding of the northerly 
section of the west wall of said building, which wall is at right 
angles with said Pennsylvania Avenue and extending from the 
northwest corner of said building southwardly towards D Street, 
a distance of thirty-two feet, and the said defendant has added to 
said alleged assessment certain interest, penalties and costs because 
the same was not paid within certain prescribed time, without the 
lawful service upon petitioner of a lawful notice of said assessment. 

4. Your petitioner further avers that said alleged assess- 

3 ment mentioned aforesaid is null and void and of no effect 
and that said defendant had no warrant or authority of law 

whatever, nor had the said Commissioners any authority to make 
said alleged charge and assessment against the said property of your 
petitioner; and that the records in the custody of said defendant 
show that said alleged charge and assessment was and is wholly un¬ 
warranted and unlawful and levied without any warrant or author¬ 
ity of law whatever. , 

5. Your petitioner avers that on or about the 8th day of Sep-- 
tember, A. D. 1909, the Inspector of Buildings of the District oi 
Columbia, assuming to act under and by virtue of the Act of Con¬ 
gress approved March 1, 1899, served a pretended notice upon Wil¬ 
liam Stone Abert, Attorney, a member of the bar of this Honorable 
Court, to the effect that the west wall of said building 1209 Penn¬ 
sylvania Avenue, N. W., for a distance of thirty-two feet hack 
from Pennsylvania Avenue front was cracked and in dangerous 
condition and requiring petitioner to take immediate steps to have 
said building placed in safe condition, and further to have said 
dangerous wall taken down within five days from receipt of said 
pretended notice. Said notice was not served upon your petitioner 
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And she avers that said Abert was not then or at any time owner of 
said property or part owner or agent thereof or other person having 
an interest in said structure, and there was no warrant or authority 
of law for any such notice being served on him, he had no charge of 

said property or custody of or control over or interest therein, 

4 but lie was petitioner’s legal adviser and counsel only, and 

petitioner avers that said pretended service of said notice was 

and is null and void. 

6. Your petitioner further avers that the property contiguous and 
immediately adjoining to the west of the said property of petitioner 
ever since and prior to the 9th day of August 1900, was owned and 
possessed by one Lucien D. Winston, and was improved by a three 
story brick building,, and on or about the 10th day of August, 
A. I). 1900, the said Winston duly made application to the Inspector 
of Buildings of the said District of Columbia for a Permit to build 
a house on said adjoining property viz: on lot 5 in square 292 of 
said City, immediately contiguous and on the west of petitioner’s 
said property, said Winston’s said property was numbered 1208- 
1210 on said Pennsylvania Avenue, and pursuant to said applica¬ 
tion a permit No. 549 to build said house was duly issued by the 
Inspector of Buildings on August 18th, A. D. 1900, to said Winston, 
his contractor and agent for the erection of said building Nos. 1208- 
1210 aforesaid was Ilenrv Schneider. 

7. The party wall for a distance of thirty-two (82) feet south 
from Pennsylvania Avenue, which was the sole division wall be¬ 
tween the said two buildings viz: No. 1206 and 1208 Pennsylvania 
Avenue, had been and was continuously and uninterruptedlv the 
sole division wall and as such a party wall used in common as the 

division wall of said two buildings for a period of more 

5 ' than twenty-five (25) years prior to said 10th day of August, 

A. D. 1906. That the northern section of said division wall 
which was a party wall was on the 10th day of August, A. D. 1906, 
and so continued to be a good, sound and safe wall for the common 
use of said two buildings, and of ample strength and solidity, and 
capable of supporting, dividing, and being the said party wall, and 
as such was ample and sufficient for the purpose thereof, and of 
supporting and dividing the said two adjoining buildings as then 
existing and as then constructed: 

8. That in pursuance of the building operations conducted by 
the said Winston, bv and through his said agent and contractor, 
Henry Schneider, the said building adjoining and immediately to 
the west of the petitioner’s was torn down and removed during 
August, 1906, and a deep excavation was made on said Wihston’s 
lot, and thereby the said west wall of petitioner’s said building, 
the same being the said party wall aforesaid, together with the 
foundation of said wall was laid bare and exposed, and the said 
work was done during the latter part of August and early part of 
September, 1906, in conjunction with the excavation for cellar 
of the new building of said Winston, which building process, exca¬ 
vations, and operations were then being prosecuted by said Winston 
and his said agent and contractor, said Henry Schneider. That 
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while said adjoining excavation upon said Winston’s said contiguous 
and adjoining property was open and which exposed the entire 
west wall of petitioner's said building to view, your petitioner 

6 bv and through her authorized agent, George B. Stone, on 
or about the 4th day of September, A. 1). 100(5, made ap¬ 
plication to A. M. Poynton, Esq., the assistant Inspector of Build¬ 
ings, who was then the Acting Inspector of Buildings (in the ab¬ 
sence of the Inspector of Buildings) as to whether it was neces¬ 
sary for the now petitioner to do anything for the protection of 
said west wall, whereupon your petitioner’s said agent was informed 
by the said acting Inspector of Buildings in substance, to wit: that 
he had personally inspected the said wall and the foundations 
thereof, that he found the wall a good one, and the foundations 
were solid and of stone, and that it was not necessary for your 
petitioner to have anything done for the protection of said west 
wall. 

9. That the said Winston and his said agent and contractor, 
Henry Schneider, acting under tlie said building permit No. 549 
aforesaid, in the process of construction of said new building, and 
by the excavation therefor, upon the said property, immediately 
adjoining and west of petitioner’s said property, wholly neglected 
and failed to sufficiently support and protect the said neighboring 
property and structure of your petitioner affected by said building 
process, and by the said excavation procured and caused by the 
said Winston and his said agent and contractor Schneider, and by 
reason solely of the negligent action and careless conduct of the 
said building owner Winston and his said agent and con- 

7 tractor Schneider, in failing to sufficiently support and pro¬ 
tect the said neighboring property and structure belonging 

to petitioner, and especially the said section of the west wall and the 
pier thereof on or about the 7th day of September, 1906, the same 
became and was cracked, damaged and in danger of falling down, 
without any fault or neglect of your petitioner. Whereupon the 
said Winston and his said agent Schneider braced and temporarily 
supported the said west wall and pier thereof. And thereafter the 
Inspector of Buildings by virtue of the power vested in him by 
section 41 of the Building Regulations then in force in the Dis¬ 
trict of Columbia, by notice in writing bearing date October 19, 
1906, addressed to and received by said L. I). Winston and Henry 
Schneider, required them and each of them in substance and effect 
to restore the said property and structure damaged by them or 
either of them to as good condition as it was prior to his or their 
operations, and requiring said work to be commenced within five 
days and completed within sixty days. 

10. That prior to the expiration of said period of sixty days men¬ 
tioned. in said last-mentioned notice which bore date October 19. 
1906, to wit: On November 5, 1906, said Attorney at Law, William 
Stone Abert. received another pretended notice in writing, the 
original of which is filed herewith, made part hereof and marked 
“Petitioner’s Exhibit No. 1”, purporting to be made on behalf of 
the said Commissioners, referring to the matter of the condemna- 
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tion of the west wall of said premises #1206 Pennsylvania 
8 Avenue, Northwest, Washington, 1). C., to the effect that they 
approve the recommendation of the Inspector of Buildings 
that Board of Survey l>e appointed in accordance with the provisions 
of section 2 of an Act of Congress approved March 1, 1899 (section 
16 of the Building Regulations), to determine what steps are neces- 
sarv to render said wall safe or direct its removal; that thev have 
appointed Mr. J. L. Smithmeyer as a member of said Board of Sm* 
vev, and requested said Abert to nominate a second member thereof 
within five days from the receipt of said notice, to represent Mr*. 
Witmer and said Abert, in order that the condition of the wall may 
be passed upon by a lawfully constituted Board. Said communica¬ 
tion further stated in effect that in event of said Abert’s failure to 
appoint a member of said Board of Survey within the time specified 
above, a survey would be made of the wall in question by the In¬ 
spector of Buildings, and the person chosen by the Commissioners, 
Mr. J. L. Smithmeyer. The said William Stone Abert did not nom¬ 
inate a second member of said Board of”Survey, nor did he re¬ 
fuse to make said nomination as he had no authority to do so, as he 
was not the agent of your petitioner save and except as her legal 
counsel and attornev at law, and as such he had no authority to make 
such nomination or to decline to do so, and said pretended notice 


was and is void. 

11. The said alleged Board of Survey was illegally constituted 
and was appointed and acted without any warrant or authority of 
law, whatever; yet prematurely on the 7th day of November, 

9 A. 1). 1906, said Board examined said premises and said 
west wall thereof, and made their report thereon in writing 

bearing date the 7th day of November, 1906, which report was, is 

and alwavs has been wliollv void and of no effect, and was without 
« « 

any warrant or authority of law, and which said report is a part of 
the record in the custody of the defendant, and in said report they 
viz: the pretended Board of Survey, found in effect that said north¬ 
wardly section of said west wall was dangerous, and should forth¬ 
with be taken down and rebuilt. Notwithstanding the fact that the 
said board had no authority to thus prematurely act or to decide as 
to the condition of said wall or what should be done by the owner 
thereof, viz: your petitioner, in relation thereto; and the further 
fact that the said Building Inspector had no authority to order or 
compel the petitioner to take down said wall and rebuild same, and 
likewise he had no authority to have said wall taken down and re¬ 
built, the report of said Survey was reduced to writing, but no copy 
thereof was ever served upon your petitioner, the owner or other 
interested party. Yet, nevertheless, the said Inspector of Buildings, 
claiming to act by virtue of and under authority of said report of 
said Board of Survey, did on or about the 26th day of November, 
1906, placard said building as “Condemned”, and did then and there 
barricade the sidewalk on said Pennsylvania avenue northwest, in 
front of said building and premises, and ordered the same to be va¬ 
cated by the tenant thereof, (William H. Amiss) of petitioner 

10 under lease for years duly recorded in the Land Records of 
said District, which lease bears date the 14th day of May, 
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1904, and together with the extension thereof, terminates September 
15, 1909, and said lease, the extension thereof, the assignment thereof 
to Louis Walters and his assignments thereof hearing date the 17th 
day of September, A. D. 1900, to William IT. Amiss, are duly re¬ 
corded respectively in the following Land Record Books in the 
Office of the Recorder of Deeds in said District, viz: Liber 2831 at 
folio 350, 353; Liber 2831 folio 359 and 300; and Liber 2905 at 
folio 433, which tenants respectively had interest in said property ot 
petitioner; and he. said Inspector of Buildings, did thereupon with¬ 
out any warrant or authority of law, also enter upon said building 
with contractor, mechanics and workmen, and took down and rebuilt 
the said section of the said west wall of said building, all of which 
proceedings, and acts and all papers in relation thereto appear of 
record, and they form, with other papers in the care and custody of 
the said defendant, the record upon which said alleged assessment 
was pretended to he made. 

12. Your petitioner avers that the said action of said defendant 
as contained in said record aforesaid shows that said defendant had 
no lawful authority whatever to make said alleged assessment afore¬ 
said, and that the action of said defendant was and is without aiiv 
warrant or authority of law, and the attempt on the part of said 

defendant to place a burden upon the said property of your 

11 petitioner without proceeding in accordance with law, is un¬ 
constitutional, null and void, and a depriving of your peti¬ 
tioner of her said property without due process of law. Petitioner 
avers that said assessment is otherwise erroneous and illegal in that 
among other things, no proper notice of said proceedings was served, 
and no copy of the report of said survey was served upon your peti¬ 
tioner. or other interested party, or upon any agent of hers, nor was 
there any lawful record upon which to base a proper notice; that the 
Inspector of Buildings had no authority to proceed to take down said 
wall and rebuild the same after the report of said Board of Survev, 
as set out aforesaid, nor any authority to take down or rebuild said 
wall after giving the pretended notice aforesaid or otherwise, that the 
Commissioners had no authority to attempt to assess said sum of 
money against said property, and for the additional reason that they 
had no statement showing the exact cost of taking down said wall 
and the exact cost of rebuilding the same and cost of other repairs. 

13. A our petitioner avers that notwithstanding the fact that said 
assessment is illegal, null and void, the same stands as a charge and 
assessment upon the record in the custody of said defendant, and is 
treated by said defendant as though the same were a proper charge, 
and the said defendant attempted to sell said property for said il¬ 
legal charge and assessment, and now threatens to sell and convev 
the said land to satisfy and pay said unlawful charge and void 

assessment, which said charge your petitioner refuses to pay 

12 \\ hereby and in consequence thereof the title of your peti¬ 
tioner is clouded and she has no other remedy except thi* 

her petition. 

therefore, the premises considered, vour petitioner prays: 
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I. 

That a United States writ of certiorari be issued from this Hon¬ 
orable Court, addressed to the said District of Columbia, command¬ 
ing it to certify immediately to this Court copies of each and every 
part of the proceedings and records in its custody relating in any 
manner to tlie alleged assessment against petitioner’s said property 
numbered 120(1 Pennsylvania Avenue, northwest, and heretofore 
described, and of said charge and assessment against said property 
as costs and expenses of taking down and rebuilding the said north 
section of west wall of said building, and for making all repairs to 
the same, said copies to include all contracts, notices, letters and 
statements made for said purposes aforesaid, including also copies ot 
the building permit No. 549, issued to said L. I). Winston or Henry 
Schneider for construction of said new building and of all notices 
and letters to said L. I). Winston and Henry Schneider, his con- 
tractor or either of them, together with copies of all letters and re¬ 
plies from each of said persons, also a statement of costs, assessments 
and the proof and manner of service of all letters, notices &c. 

13 II. 

That upon the coming in of said returns, the said alleged assess¬ 
ment and charge together with all costs, interest and penalties, may 
be quashed and annulled by the judgment of this court, and that 
the said defendant be directed to cancel the same on the records in 
its custody, and the petitioner may have such other and further relief 
as the nature of his petition mav require. 

GEORGE B. STONE. 


WILLIAM STONE ABERT, 

Attorney for Petitioner. 

State of Virginia, 

Fauquier County, ss: 

I, George B. Stone, do solemnly swear that 1 am and was the 
duly authorized agent of Roberta K. S. Witmer, the petitioner named 
in the foregoing and annexed petition by me subscribed, and as 
therein set forth, and she is now temporarily absent from the United 
States, and I know the contents of said petition and that the facts 
therein stated upon my personal knowledge are true, and those stated 
upon information and belief 1 believe to be time. 

GEORGE B. STONE. 

Subscribed and sworn to by said George B. Stone before me this 
8th day of July, A. I). 1908. 

[seal.] GEO. LATHAM FLETCHER, 

Notary Public, Fauquier County, Virginia. 

(Endorsed:) 

Let the writ of certiorari issue as prayed. 


WRIGHT. 
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14 “Petitioner's Exhibit No. 1.” 


E. D. 62597. 

Executive Office 

Commissioners of the District of Columbia, 

Washington, November 5, 1906. 

Mr. W. Stone Abert, #408 5th street, northwest. 

Dear Sir: Referring to the matter of the condemnation of the 
west wall of premises #1206 Pennsylvania avenue, northwest, Wash¬ 
ington D. C., the Commissioners direct me to inform you that they 
approve the recommendation of the Inspector of Buildings that a 
Board of Survey he appointed, in accordance with the provisions of 
section 2 of an Act of Congress approved March 1, 1899, (section 
16 of the Building Regulations), to determine what steps are neees- 
sarv to render said wall safe or direct its removal; that thev have 
appointed Mr. J. L. Smithmeyer as a member of said Board of Sur¬ 
vey and would request you to nominate a second member thereof 
within five days from the receipt of this notice, to represent Mrs. 
Witmer and vourself, in order that the conditions of the wall mav 
he passed upon by a lawfully constituted Board. In the event of 
your failure to appoint a member of said Board of Survey within 
the time specified above, a survey will he made of the wall in 
question by the Inspector of Buildings and the person chosen by 
the Commissioners, Mr. J. L. Smithmeyer. 

Very respectfully, 

W. TINDALL, Secretary. 

15 Writ of Certiorari 

Issued July 9, 1908. 

******* 

The President of the United States to the District of Columbia, 

Greeting: 

For sufficient reasons shown by the petition, you are hereby com¬ 
manded to certify and send to this Court, immediately, copies of each 
and every part of the proceedings and records in your custody relat¬ 
ing in any manner to the alleged assessment against the proj>erty of 
petitioner, numbered 1206 Pennsylvania Avenue, Northwest, Wash¬ 
ington, D. C., and of the charge and assessment against said prop¬ 
erty as costs and expenses of taking down and rebuilding the North 
section of the west wall of said building, and for making all repairs 
to the same, said copies to’ include ah contracts, notices, letters and 
statements made for the purposes aforesaid, including copies of 
building permit No. 549 issued to L. D. Winston or Ilenry Schnei¬ 
der for the construction of said new building and of all notices and 
letters to said L. D. Winston and Henry Schneider, his contractor 
or either of them, together with copies of all letters and replies from 
each of said persons, also a statement of costs, assessments and the 
proof and manner of sendee of all letters, notices &c. 












ROBERTA K. S. WITMER. 9 

-Witness the Honorable Harry M. Clabaugh, Chief Justice 

16 of said Court, the 9th day of July, A. D. 1908. 

[seal.] J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Asst Clerk. 

Marshal's Return. 

Served a copy of the within writ on The District of Columbia by 
service on Henry B. F. Macfarland president of the Commissioners 
of said District of Columbia 

July 10, 1908 

AULICIv PALMER, 
Marshal. 

H. 

Answer of Respondent. 

Part I. 

Filed September 11, 1908. 

******* 

Now comes the District of Columbia, the respondent in the above 
case, and for answer to the petition for a writ of certiorari and the 
writ issued herein, respectfully shows to the court as follows:— 

1. It admits the allegations of paragraph one of the said peti¬ 
tion. 

2. It admits the allegations of paragraph two of the peti- 

17 tion. 

3. It admits the levying of the said assessment of eight 
hundred twenty-five dollars ($825.00) against the property of the 
petitioner as set forth, but denies that the said assessment was illegal, 
or that the service of notice of the said assessment was unlawful. 

4. Respondent denies, again, that the said assessment against 
the property of the petitioner- is null and void, or that the records of 
the respondent will disclose such nullity or invalidity; respondent 
asserts, on the contrary, that the said assessment was lawful and that 
its records will support that contention. 

5. Answering paragraph five of the said petition, respondent 
says* that the said notice was served upon the said William Stone 
Abert because the said Abert was at the time, as to the said property, 
the agent of the petitioner, and was then and had been for a long 
time the attorney for the petitioner, and had been — was then 
her agent for the said premises No. 1206 Pennsylvania avenue, 
northwest, in this city; that he informed the officials in the Build¬ 
ing Inspector’s office of the respondent, before the said notice was 
served on him, that the petitioner was not in good health and did 
not wish to be annoyed with matters in connection with the said 
building or wall, but that all transactions therewith should be had 
through him, and did then and afterwards did hold himself out to 
be, and did so conduct himself as if he were, the agent for the said 

petitioner as to all matters between the said petitioner and 

18 the respondent, as to the said property or the condemnation 
or rebuilding of the said wall on the said premises. 

2—2448a 
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6. Respondent admits the allegations of paragraph six. 

7. Answering paragraph seven respondent says that the said 
party wall between the premises Nos. 1208 and 1208 Pennsylvania 
avenue was not a sound wall, but that the same was examined by 
the architect and builder of the proposed new building to be erected 
on premises 1208 and found to be cracked and weak and in a 
dangerous condition and entirely unfit for the purpose of serving 
as a party wall between the premises No. 1208 and the new building 
to be erected next to it, and the said new building was erected with 
an entirely new wall and does not rest upon and is not supported by 
the said party wall as subsequently rebuilt. 

8. Answering paragraph 8 respondent admits that the land ad¬ 
joining the said party wall was excavated so as to expose the founda¬ 
tions of the said wall, but respondent denies that the said excavation 
weakened the said wall, but that the said wall was in a cracked and 
weak and unsafe condition prior to the said excavation; respondent 
further denies that Acting Inspector of Buildings A. M. Poynton 
informed the petitioner’s agent or any one else that the said wall 
and the foundations thereof were good and sound, but the said Poyn¬ 
ton did inspect the said wall and found it to be, as stated, cracked 
and weak and unsafe. 

9. Answering paragraph nine respondent says it has no 

19 knowledge of what things the builder of No. 1208, Henry 
Schneider, did or failed to do, or the owner of the said 

premises, in sup[>orting or protecting the adjoining property of the 
petitioner so that the same became cracked and damaged, but the 
respondent admits that the said wall was cracked and dangerous 
on the 7th day of September, 1908, and had been for some time 
prior thereto; respondent admits that its Building Inspector did send 
letters to the owner of premises No. 1208 and to his builder, the said 
Schneider, calling upon them to restore the adjoining structures 
affected by their building or excavation or in any manner damaged 
as a result of their operations, and received in reply a letter from 
the owner of the said premises, one L. 1). Winston, denying his 
liability for any damage to the adjoining property and refusing to 
restore the same; both of said letters are filed herewith and prayed 
to be read as a part hereof. 

10. Respondent admits serving a notice upon William Stone 
Abert, for Roberta K. Stone Witmer, the petitioner, to appoint a 
member of the board of survey to be appointed under the Act of 
March 1, 1899. which board should inspect the said party wall to 
determine whether the same was sound or not; that the said Abert 
did not appoint a member of the said board, and informed that 
Building Inspector’s office that he would not appoint a member 
of the said board; but he did not say that he was not the agent of 
the said petitioner or that he had no authority to appoint a mem¬ 
ber of the, said board; but, on the contrary, did conduct himself 
as the agent of the petitioner, and respondent believes, and 

20 avers, that he was in fact such agent. 

11. Respondent further says that the said board was 
legally constituted, and did not act prematurely, because the said 
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Abert said be would not appoint a member of the said board and 
there was no reason, in fact or in law, why there should be any 
further delay in making safe the said cracked and dangerous wall; 
that the said wall w&s examined by one J. L. Smithmever, the mem- 
ber of the board appointed by the Commissioners, and by the Build¬ 
ing Inspector and was found to be in a dangerous condition neces¬ 
sitating its immediate rebuilding, and the result of this survey was 
conveyed to the said Abert by the Building Inspector; that there¬ 
upon the Respondent asked for bids for the work of tearing down 
and rebuilding the defective portion of the said wall; three bids were 
received, the lowest of which was from one S. II. Edmonston at the 
sum of eight hundred twenty-five dollars ($825.00), who was 
awarded the contract for the said work, performed the same and was 
paid the said sum which was assessed against the said property 
pursuant to law. 

12. Answering paragraph twelve of the said petition respondent 
says that the matters and things set forth therein have been suf¬ 
ficiently answered by the other paragraphs of this answer, and it 
again affirms the regularity and legality of all the proceedings af¬ 
fecting the condemnation of the said party wall and the assessment 
of the cost thereof against the proj>erty of the petitioner. 

21 13. Answering paragraph thirteen respondent says again 
that the charge against the property of the petitioner is a 

proper charge; and that if the said petition does not pay the same, 
her property will be sold therefor, pursuant to the provisions of law. 

14. Respondent files herewith, as part of its answer, copies of 
the following papers and records:— 

1. Application of L. D. Winston to build at No. 1210 Penn. Av., 
dated Aug. 10, 1906. 

2. Application of the same as to projections, Aug. 11 and 13/06. 

3. Certificate of Plumbing Inspector, Aug. 13/06. 

4. Permit to Winston to build, Aug. 18/06. 

5. Letter from Winston and Schneider to Building Inspector, 
Aug. 18.06. 

6. letter from Building Inspector to Abert, notifying him of 
dangerous condition of wall, Sept. 8/06. 

7. Letter from Building Inspector to Winston, Oct. 19/06. 

8. Letter from Winston to Building Inspector, Oct. 25/06. 

9. Letter from Schneider, Oct. 25/06, to Building Inspector. 

10. Iyetter from Building Inspector to Abert, Oct. 26/06. 

11. Letter from Building Inspector to Com’r Biddle, Nov. 1/06. 

12. Letter from respondent, the District of Columbia, to 

22 Abert, Nov. 5/06. 

13. Letter from District of Columbia to Major of Police, 
Nov. 5, 1906. 

14. Report of the board of survey, Nov. 7, 1906. 

15. Report of Asst. Inspector of Buildings, Jan. 2/07. 

16. Report of Building Inspector, Jan. 4/07. 

17. Letter from the Auditor D. C. to Building Inspector, Jan. 
18/07. 

18. Letter from the District of Columbia to petitioner Jan. 21/7. 
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19. Notice of assessment to petitioner, Jan. 15/07. 

20. Same, return of service on, April 5/07. 

HENRY B. F. MACFARLAND, 
WM. KELLY— (acting). 

E. H. THOMAS, 

F. H. S. .. 

Att’y for Respondent. 

• r • « * • * 

* • * , . '•* * , * * 1 

S • w • •* '• ^ * * 

District of Columbia, ss: 

Henry B. F. M acfarland, and Win. Kelly, (acting), being duly 
sworn, sav tbev are the commissioners of the District of Columbia 
and have subscribed the answer tiled for and on behalf of the said 
District; that the matters and things set forth in the answer so sub¬ 
scribed are set fortli on official information and belief and they be¬ 
lieve the same to l>e true. 

HENRY B. F. MACFARLAND, 
WM. KELLY —(acting). 

23 Subscribed and sworn to before me this 10th day of Sep¬ 

tember 1908. 

[seal.J WILLIAM TINDALL, 

Notary Public, I). C. 


Return of Respondent. 

Part II. 

Filed September 11, 1908. 

Copy. 

No. brick required — M. Permit No. —. 

Fill Out Application in Copying Ink. 

Application for Permit to Build. 

Washington, D. C., Aug. 10, 1906. 
To the Inspector of Buildings: 

The undersigned owner hereby applies for a permit to build ac¬ 
cording to the following specifications: 

1. What is the owner’s name? L. I). Winston. 

2. “ “ achitect’s name? A. M. Poynton. 

3. “ “ builder’s name? Henry Schneider. Address —. 

Street 

4. “ “ house number? 1208-1210 Pa. av. N. W. 

Avenue 

5. Has a plat been obtained from the Surveyor’s office and build¬ 

ing been located thereon as required by Sec. 26. Yes. 

block 

6. \\ hat is the number of lot, 5 209 subdivision— 

square 
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7. State how many buildings to be erected —. 

8. No. of stories in height — Material —. 

0. If of frame, will the proposed structure be within 24 feet 
of any brick building? —. 

Size of lot: Front 25.75; rear 24.67; depth 60 average. 

Size of main building: Width of front 25.75; No. of feet deep 
60 average. No. of feet in height from level of sidewalk to 
highest part of roof 47'. No. of feet in height from sidewalk 
to eaves at back 44; average height 45 feet. 

Size of back building: No. of feet wide —; No. of feet deep —; 
No. of feet high —. 

What is the purpose of the building? Office, store and flat. If 
a dwelling, for how many families? One. 

Will there l>e a store in the lower story? Yes. Nature of busi- 
ness to be conducted? —. 

Will the building be erected on solid or filled land? Solid; 
Material of foundations Concrete. Width of foundation 
30"; thickness 12"; No. of brick footings 3. 

Thickness of external walls: To first floor level 18"; 1st story 
13"; 2d storv 13"; 3rd story 13"; 4th storv 13"; 5th store —; 

6th storv —; 7th storv —; 8th storv —; 9th storv —. 
Thickness of party walls: To first floor level 13 & 18; 1st storv 
13 & 18; 2d story 9 & 13; 3d story 9 & 13; 4th story 13 & 9 ; 
5th story —; 6th story —; 7th story —; 8th story —; 9th 
story —. 

What will be the material of the front? Brick. If stone, what 
kind? —. 

Will the roof be flat, pitch, or mansard? Flat; material of 
roofing Tin; access to roof Trap. 

Will there be any projections beyond the building line? Yes; 
Have they been approved —. 

Projection of main steps from building line — cellar step pro¬ 
jection — how projected —. 

Are there any bay windows? No; projection —; width —. 

23. Are there any oriels? No; projection —; width —. 

24. Are there any tower projections? No; projection —; 
width —. 

Are there any show windows? Yes; form Square; projection 
3' 0"; width —. 

Are there vaults? Yes; depth —-; length —; width —. 

Will there be an area? Yes; projection —; width —; how pro¬ 
tected —. 

Are there any elevator shafts? No; how protected —. 

How will the building be heated? Ilot water; Will the building 
be wired for electric lighting, or power? Yes. 

What is the height of first floor above sidewalk or parking? 8". 
Has the curb grade been obtained from Engineer of Highways? 
Yes. 

What is the height of present terrace —. 

Is any change proposed in this height of terrace or parking? 
None. Height above curb —. 
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33. Has a permit been issued by the Engineer of Highways for 

terrace or parking above curb? —. 

34. Is there a sidewalk, curbing, or improved roadway in front of 

proposed structure? Yes. 

35. Have deposited $50.00 as required by order of Commissioners 

to cover cost of any damage to public property. 

36. Collector’s receipt for above deposit, No. 7653 date Aug. 10. 

37. What is the estimated cost of the improvement? $13,000. 

A certificate must be obtained from the plumbing inspector before 
this application will be considered by the inspector of buildings. 
Signature of Owner 

(Signed) LUCTEN D. WINSTON. 

Applicant 

(Signed) HENRY SCHNEIDER. 

Address 1607 N. J. Ave. 


26 Copy. 

Office of the 

Engineer Commissioner of the District of Columbia, 

Washington, Aug. 10, 1006. 

This permit is accepted on condition that the District of Columbia 
has the right at any time to construct under, over or through said 
vault space, water pipes, gas pipes, sewers, conduits or other pipes 
or underground construction that the Commissioners of said District 
may deem necessary to be placed in-the space occupied bv the vault, 
without compensation. 

And it is further agreed that in accepting this permit that the 
owner or owners, their heirs, executors, administrators or assigns, 
immediately upon notice from the Commissioners of the District of 
Columbia that the water pipes, gas pipes, sewers, conduits or other 
pipes, or underground construction, are to be introduced in the space 
occupied by the vault, shall commence to move, and forthwith re¬ 
move, if necessary, any boiler, pipe, wall, beam, machinery or con¬ 
struction in or pertaining to said vault, or any fixture or other thing 
therein, without cost to said District, so as to leave a space clear and 
sufficient in the judgment of said Commissioners for the introduction 
and maintenance of any underground construction from time to 
time deemed necessary by said Commissioners. And said Commis¬ 
sioners reserve the right to enter upon the premises at any time for 
the inspection and proper maintenance or repair of any work 

27 constructed bv the District. In case the street, roadway or 
sidewalk is widened, the vault shall t>e changed to correspond 

therewith, without expense to the District of Columbia, as directed 
by the Commissioners of said District. And this permit is accepted 
with the understanding that the occupation of the vault space is per¬ 
mitted merely as an accommodation to the owner of the abutting 
premises, and that no right, title or interest of the public is in any 
way waived or abridged thereby, except as expressed in said permit 
and the conditions aforesaid. 

Owner 

(Signed) LUCIEN WINSTON. 


ROBERTA K. S. WlTMER. 


15 


Copy. 

Fill Out Application in Copying Ink. 

i Special Application for Projections Be pond the Building Line. 

Washington, D. C., Aug. 11, 1900. 

Aug. 13, 1900. 

To the lion. Commissioners, District of Columbia. 

Gentlemen: I hereby apply for a permit to construct the follow¬ 
ing projections beyond the building line, in accordance with the 

block 

drawing hereunto annexed, to building on lot 5 Square 292 
subdivision — to be known as No. 1208-1210 Pennsylvania Aw, 
N. W. Number of buildings one Width of fronts 24' each. What 
is the height of the present terrace or parking above curb —. 
28 Is any change proposed in the height of terrace or parking —. 


No. Description. Projection. Width. Remarks. 

Areas. 1-2' 9 21' 0" Pa. av. 

Balconies. 1-3' 0" 13'0" 1) st. 


Bay-windows 

Colonades 

Corner-tower 

Marquise 


Oriel window 
Porte cochere 
Porch, open 


Porch covered. 

1-3' 0" 

13' 0" 

D st. 

Show-windows. 

2-3' 0" 

0' 0" 

Pa. av. 

Steps to main entrance 
Steps to basement 

Vault. 

24' 0" 

0' 0" 

Pa. av. 


Very respectfully, 

(Signed) " LUCIEN D. WINSTON. Owner. 

(Signed) Per HENRY SCHNEIDER, Agent. 

Address, 1007 N. J. Ave. 

Widths: 

Pa. Av. D St. 

Street 160 

Roadway 107V2 70 

Sidewalk 26% 40 

Parking 15 

29 (On Back.) 

Memorandum. 

Aug. 14, 1900.—Engineer Highways. 

Aug. 16, 1906.—Captain Morrow. 
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1 st Indorsement. 


Aug. 17, 1906. 

Respectfully returned. The vault will not interfere with trees at 
the curb or to be planted in the future. 

Respectfully, 

(Signed) ‘ T. LANHAM, 

Supt. of Parking, D. C. 


2 d 1 n dorse men t. 

Dec. 18, 1906. 

Respectfully forwarded to the Inspector of Buildings, who will 
see that the step on the I) street side of this building is removed. 
There does not seem to be any question hut what the owner knew he 
had no permit to put it in when it was done. On the application 
for permit to build, this step was stricken out by the applicant 
although the steps show on the tracing, this tracing not having been 
corrected, hut the blue print of the ground Hour plan shows the cor¬ 
rection and that these steps would not he permitted. In the case of 
some old buildings in the immediate vicinity steps have been allowed 
for the reason that it was impossible to make use of the 
30 building without such step, hut in the case of new building* 
such as this it has always been the policy of the Commis¬ 
sioners, while allowing certain privileges in the old buildings, to 
insist that in new ones they must conform strictly to the letter of the 
regulations. 

(Signed) JOHN BIDDLE. 

Major , Corps of Engineers . V. S. A., 

Engineer Commissioner, I). C. 

Noted. 

(Signed) A. M. P. 

(1#/ Indorsement.) 

Arc.. IT). 190(). 

Respectfully forwarded to the Commissioners. 

(Signed) S. ASHFORD. 

Inspector of Buddings , /). (\ 

(2d Indorsement.) 

Approved: 

(Signed) HENRY B. F. MAOFARLAND, 

HENRY L. WEST, 

(Signed) JAY J. MORROW. Acting , 

Commissioners . 7). C. 


Aug. 18, 1906. Insp. of Bldgs. 


ROBERTA K. S. WITMER. 
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Certificate of Approval of Plan. 


Office of Inspector of Plumbing, 

District of Columbia, 

Washington, Aug. 15, 1906. 

This certifies that II. Schneider has filed with me a plan of Plumb- 
in" and Drainage Work proposed to be placed in and upon build¬ 
ing erected on Lot 5 Square 292 to be known as No. 1208 & 10 Pa. 
Street N. W. owned by L. D. Winston, and that upon careful ex¬ 
amination 1 find said plan satisfactory, and in accordance with the 
regulations governing plumbing and house drainage in the District 
of Columbia, I hereby approve the same. 

Class. Office. 

No. 1. 

R, A. O’BRIEN, 

Actg. Chief Inspector of Plumbing. 

A. R. M. 


Copy. 


No. brick required 100 M. 


Permit No. 549. 


Permit to Build. 

Office of Inspector of Buildings, 

District of Columbia, 

Washington, Aug. 18, 1906. 

[On margin: | Canceled .Tun- 12, 1907. Deposit released. 

(Projections beyond the building line allowed as per plans ap¬ 
proved and on file in the Office of the Inspector of B’l’d’gs.) 

This is to certify, That L. D. Winston has permission to 
32 block 

erect one four story office building lot 5 square 292, sub¬ 
division -No. 1208-1210 Pa. Ave., N. W. (one premises). 

House number must be verified before being placed on buildings 
in accordance with application No. 549 and drawings on file in this 
office, and subject to the provisions of the Building Regulations of 
the District. 

The right is reserved to examine the buildings as often as may 
be necessary while in course of erection, and order any change in 
the construction that may be deemed requisite to insure sufficient 
strength, solidity and safety from fire. 

This permit grants no right to change the grade or formation of 
any public terrace, parking, or pavement; nor to build leads, coping 
or terrace steps outside tbe building line. 

Permission is granted to lay a plank roadway across pavement. 
Deposit has been made to repair pavement, clean roadway, and to 

3—2448a 
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cover cost of any damage to public property. Deposit No. 9653. 
Amount, $50.00. 

Bv order of the Commissioners, D. C. 

(Signed) S. ASHFORD, 

Inspector of Buildings. 

J. P. H. 


Fee Paid, $3.00. 


(On Back.) 

Extracts from Regulations. 

No building or other structure, awning, sign, engine, steam 

33 or hot-water l>oiler, furnace, machinery, bay window, show- 
window. tower or other projection shall be erected, nor any 

area, vault, cellar, basement, or excavation appertaining to a build¬ 
ing or other structure to be made, nor alterations allowed in any 
such improvement unless a permit for such alteration or improve¬ 
ment shall have been issued; and such permit shall l>e valid and in 
force for such period in each case not exceeding six (6) months, 
the Ins|>ector of Buildings shall determine. See Section 19. 

Sec. 145. Persons engaged in the erection, reconstruction or the 
repair of any buildings may occupy the public space with building 
material for such reasonable period as the Inspector of Buildings 
shall decide, upon permits issued by him, subject to the following 
conditions, namely: 

Sec. 14b. The occupation of sidewalks or roadways by articles 

not intended for immediate use in connection with the operations 

for which the permit has been issued will not be allowed. 

The maximum area permitted to l>e occupied shall not extend 

bevond one-third of the width of the roadwav on streets where there 
•/ * 

are no railway tracks. On streets containing railway tracks the space 
to be occupied outside of the curb shall depend on width of road¬ 
way in front of building under construction or repair. 

Sec. 147. When considered necessary by the Inspector of Build¬ 
ings, the space allotted for materials may extend laterally in the 
roadway twenty feet on each side of the lot on which the 

34 building is being erected, unless valid objection is made by 
the adjoining lot-owners. 

Sec. 14<S. Materials deposited outside of the parking line must 
be securely and compactly arranged within the allotted space. 

Sec. 149. A width of not less than six feet must be kept clear on 
the sidewalk. No material or rubbish to l>e placed within two feet 

of anv tree. 

%/ 

Sec. 150. Materials outside of the building line must be placed 
and arranged as the Inspector of Buildings may direct, and all 
materials and rubbish shall l>e removed promptly by the contractor 
or owner of the property when so directed by the Inspector of 
Buildings. No gutter shall he obstructed except by temporary dam¬ 
ming for collecting water for building purposes, when there are no 
other available means therefor, under such conditions as the In- 
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spector of Buildings may prescribe. Any shed or temporary struc¬ 
ture erected wholly or partly on any public highway under permit 
issued by the Inspector of Buildings shall be removed within such 
time as said Inspector shall direct, under a penalty for failure as 
prescril>ed in Section 195 of these regulations. 

Sec. 151. Each builder or owner occupying the roadway or side¬ 
walk with materials shall exhibit a red light at night, placed in 
such a manner as to warn the public of the obstruction of the road¬ 
way and sidewalk and so as to show distinctly the clear passageway 
left in the road and sidewalk. When the space occupied by 
35 the materials extends for twenty or more feet along the curb, 
at least one light shall be exhibited at each end of the ob¬ 
struction, hung clear of the obstruction on the side adjoining the 
carriageway. 

Sec. 152. Lime, cement or other mortar and concrete may be 
prepared upon the parking or roadway within the space above desig¬ 
nated to be occupied bv building material. If prepared upon road¬ 
ways improved by concrete, asphalt or bituminous pavements, it 
must Ik? upon a tight bed of tongued and grooved boards, placed 
upon two-inch bearers or sleepers, leaving an air space below, and 
properly protected so as to prevent any splashing or dripping on the 
sidewalk, parking or roadway. The distance that mortar l>eds and 
building materials may extend from the curb into the street shall 
be noted on permit. 

Sec. 153. The dressing of material on the streets or sidewalks 
is* prohibited, but, by special permit, stones, brick or other material 
may be dressed within the parking line if suitably inclosed by tight 
eneing. Old building material may be cleaned under special per¬ 
mits from the Inspector of Buildings. 

Sec. 154. Earth taken from excavations and rubbish taken from 
buildings must not be stored either upon the sidewalks, roadways 
or allevs, but must be removed from dav to dav. Where drv rub- 

• i • i 

bish apt to produce dust is handled it must be kept wet or otherwise 
covered to prevent its being blown about by the wind. 

All sidewalks in front of buildings in course of erection 
3b must be protected securely against materials falling from 
the structure or scaffolding, as prescribed in Section 15b. 

No change shall be made in the limits or outline of any parking 
or terrace; nor shall any parking fence or terrace be moved, con¬ 
structed, altered or modified, except in accordance with plans pre¬ 
sented to and approved by the Engineer Commissioner. 

Sec. 31. The fees under these Regulations shall be as follows: 
For each permit for new buildings or other structure, two dollars 
for each building; for each permit for alterations or repair of shed, 
one dollar for each building or structure ; for each permit for a pro¬ 
jection such as an area or other structure mentioned in schedule of 
projection in front of the building line of any building, now erected 
or any structure or building hereafter erected, in addition to fee for 
the building proper, one dollar; for all other permits and certificates, 
one dollar each; and before a permit will be reissued after having 
been revoked for cause all fees must be again paid for examinations 
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of dangerous buildings, defective escape, facilities or other defective 
or insufficient arrangements or appliances in public assembly rooms, 
on appeal, the fee shall be as prescribed in Section 14. 

By order of the Commissioners, I). C.: 

SNOWDEN ASHFORD, 

Inspector of Buildings. 


37 Copy. 

Aug. 18, 1906. 

Mr. S. Ashford, Inspector of Buildings. 

Sir: I am about to erect an office building at Nos. 1‘208 and 1*210 
Penna. ave., n. w., under permit No. 549 granted August 18th. 

The present wall to the west is defective and unfit for the purposes 
of the new building about to be erected, and I, therefore, request 
that it l>e condemned under section #74 of the building regulations. 

It is my intention to build a new 18" wall to grade and 13" wall 
above. 

Yerv respect fill lv, 

(Signed) ' L. D. WINSTON, Owner. 

(Signed) HENRY SCHNEIDER, 

Builder. 


Copy. 

Office of the 

Engineer Commissioner of the District of Columbia, 

Washington, Sept. 8, 1906. 

Mr. W. Stone Abert, Attorney, 408 5th Street, N. W., Washington, 
D. C.; Miss Roberta K. S. Witiner, Owner. 

Dear Sir: Representatives of this office made an inspec- 
38 tion of building No. 1*206 Pa. avenue northwest, and found 
that the west wall for a distance of 3*2' back from Penna. 
avenue front is cracked and in a dangerous condition. The west 
pier on the Penna. avenue front is also cracked and bulged, and in a 
dangerous condition. 

You are hereby notified to take immediate steps to have the build¬ 
ing placed in a safe condition, and you are further notified to have 
the said dangerous wall taken down within live (5) days from re¬ 
ceipt of this notice. 

Yerv respectfully, 

(Signed) ‘ S. ASHFORD, 

Inspector of Buildings. 


Copy. 

% 

Office of the 

Engineer Commissioner of the District of Columbia, 

Washington, Oct. 19. 1908. 

Mr. L. I). Winston, c o Mr. A. M. Poynton, Washington, D. C. 

Sir: Your attention is invited to section 41 of the building regu¬ 
lations, in connection with the work authorized under permit No. 
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549, issued Aug. 18, 1906, at 1208 Pa. aw, N. W., and you are 
hereby notified to restore the adjoining property and structures 
affected by your building or excavation or in any manner 
39 damaged as a result of your operations or that of your builder, 
so that they will be in as good condition as they were inline- 
diately prior to operations. 

You are given five (5) days to commence such work, which must 
be completed within sixty (60) days. 

(Copy sent to Mr. Henry Schneider, builder.) 

- Yen r respectfully, 

(Signed) • - 

Inspector of Buildings. 


Copy. 

Washington, D. C., Oct . 25, 1906. 
Snowden Ashford, Esq., Inspector of Buildings, City. 

Dear Sir: Replying to your letter of 10th inst., notifying me “to 
restore the adjoining property (west wall of No. 1206 Pa. av.) and 
structures affected by your building or excavating,” T will say that 
T have submitted the facts to counsel, and am advised that I am not 
compelled by any law or regulation to do what you require. T must, 
therefore, respectfully decline to comply with your request. 

Very respect filllv, 

(Signed) * L. D. WINSTON. 


40 


Copy. 


Washington, D. C.. Oct. 25. 1906. 
Snowden Ashford, Esq., Inspector of Buildings, City. 

Dear Sir: 1 received your letter of 19th inst., notifying me to 
“restore the adjoining property (west wall of No. 1206 Pa. aw, n. w.) 
and the structures affected hv your building or excavations, &c.” As 
said wall is now and always has been 0*4 inches out of plumb, and 
was not used by Mr. Winston as a party wall because not fit for the 
purpose, and further that all necessary precautions were taken by me 
in excavating for Mr. Winston s house, I am advised that I am not 
liable for the restoration of the west wall of No. 1206 Pa. av., n. w., 
and must therefore respectfully decline to comply with your notice. 

Very respectfully, 

(Signed) ‘ HENRY SCHNEIDER. 


41 Copy. 

Office of the 

Engineer Commissioner of the District of Columbia, 

Washington, Oct. 26, 1906. 

Mr. Wm. Stone Abert, 408 5th Street N. W., Washington, D. C. 

Dear Sir: 1 beg to submit for your consideration replies received 
from Mr. Henry Schneider, builder, and Mr. L. D. Winston, owner, 
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to my notice concerning the repairs to property adjoining 1208 Pa. 
avenue, n. w., now under construction by them. I would also beg 
to remind you that the recent ruling of Judge Robb does not apply 
in this case for the reason that the adjoining owners have built an 
independent wall several inches from your wall and therefore a 
question of the sufficiency of your wall for the purposes of a new 
building is not involved. 

1 must again request you to proceed with the repairs on vour wall 
in the interest of public safety. The front of your building is now 
shored up by temporary props over the public space and these 
props were not placed with the view to any permanency, hut to avoid 
any imminent danger to pedestrians or occupants of the building. 

Your attention is also invited to the provisions of the Act of 
Congress approved March 1. 1800. which provides that a 
42 board of survev in the event that von feel it necessarv to up- 
peal from the judgment of the Inspector of Buildings. At 
the expiration of 48 hours from the receipt of this notice, unless 
such a board has l>ecn constituted, 1 shall make arrangements to 
repair this wall, but would not do so while the building is occupied. 
It would therefore l>e necessary in the event that the wall is made 
safe bv the District to vacate the premises. 

Very respectfully, 

Inspector of Building*. 


Copy. 

Office of the 

Engineer Commissioner of tiie District of Columbia, 

Washington, Xov. 1, 1906. 

Colonel John Biddle, Engineer Commissioner, D. C., through Cap¬ 
tain Kellv. 

Sir: 1 have the honor to report that, in accordance with the Act 
of Congress approved March 1. 1899, I have notified Mrs. Witmer 
and Mr. W. Stone Abert that the west wall 120J Pa. avenue north¬ 
west, has been examined and condemned. On October 26, 1906, 
I again notified Mr. Abert requesting that some immediate steps be 
taken to make the wall safe or that board of survey be ap- 
48 pointed within forty-eight hours after receipt of notice. This 
notice was delivered to Mr. Abert about noon of the date 
mentioned, and the time having expired without selecting or nomi¬ 
nating any member of the board. I recommend we proceed in ac¬ 
cordance with the second section of the aforesaid Act, and recom¬ 
mend that Mr. J. L. Smithmeyer be appointed by the Commissioners 
as a member of the board of survey, to serve with the Inspector of 
Buildings, and a third party, if necessarv, to pass on the safety of 
the building. 

Verv respectfilllv, 

(Signed) ‘ S. ASHFORD, 

Inspector of Building *. 
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Copy. 

E. D. 62597. 

November 5, 1906. 

Mr. W. Stone Abert, #408 5th Street, northwest. 

Dear Sir: Referring to the matter of the condemnation of the 
west wall of premises #1206 Pennsylvania avenue, northwest, 
Washington, D. C., the Commissioners direct me to inform you that 
they approve the recommendation of the Inspector of Buildings that 
a Board of Survey he appointed, in accordance with the provisions 
of section 2, of an Act of Congress approved March 1, 1899, 
44 (section 16 of the Building Regulations), to determine what 
steps are necessary to render said wall safe or direct its re¬ 
moval ; that they have appointed Mr. .T. L. Smithmever as a member 
of said Board of Survey and would request you to nominate a second 
member thereof \yithin five days from the receipt of this notice, to 
represent Mrs. Witmer and yourself, in order that the conditions of 
the wall may he passed upon by a lawfully constituted Board. In 
the event of your failure to appoint a member of said Board of Sur¬ 
vey within the time specified above, a survey will he made of the wall 
in question by the Inspector of Buildings and the person chosen by 
the Commissioners, Mr. J. L. Smithmever. 

Respectfully, 

Secretary. 


Copy. 

November 5, 1906. 

Major Richard Sylvester, Superintendent. Metropolitan Police. 

Dear Sir: The Commissioners direct me to request that } T ou will 
cause the enclosed letter, addressed to Mr. \V. Stone Abert, to be de¬ 
livered bv the force at your command, and to notifv this office of the 
time of such delivery. 

Verv respect fill lv, 

(Signed) ' ‘ WILLIAM TINDALL, 

Secretary. 


45 Copy. 

Washington, D. C., November 7, 1906. 
The Honorable Commissioners, D. C. 

Gentlemen: An examination of the west wall of the building 
No. 1206 Pa. Av., N. W., makes it evident that its condition is 
very unsafe, in fact dangerous, being badly cracked and out of 
plumb, and, that it should lie removed (from its foundation to its 
top; and from the building line on the Avenue to its junction with 
the newer wall to the south). In rebuilding this wall the basement 
portion should l>e built in cement mortar and suitable angle irons 
should be used to breach over a certain portion of the foundations 
(by distributing the load over a larger bearing surface) and thus 
to relieve that portion of some pressure. 
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The pier on the northwest corner, facing the avenue is in a con¬ 
dition equally dangerous (bulging as it does considerably beyond 
the perpendicular line) in the middle of its height and thus break¬ 
ing loose from the west wall behind it. This pier and a part of the 
front wall should also be removed. The extent of this demolition 
must necessarily depend upon the extent of the damage done to it 
by the “bulging”, and upon the condition and nature of the wall. 
Suitable strap-anchors should be used to anchor the new pier to the 
new west wall. 

46 To avoid all possible mishaps to the occupants of the 

premises the building should be vacated, during the process 
of the necessary repairs, and until the structure is made safe. 
Very respectfully, 

(Signed) ‘ J. L. SMITH MEYER. 

S. ASHFORD, 

Inspector of Buildings. 


Copy. 

In connection with 62597/2 - E. I). 

I have the honor to report that the west wall of premises 1200 
Pa. Ave., N. W., which was condemned as being dangerous to life 
and limb, has been torn down, rebuilt and made safe. The work 
of rebuilding has been completed. 

Respectfully, 

(Signed) ‘ JAMES P. PARRY, 

Asst. Insp. 

Jan’y 2" - 1907. 

Copy. 

Washington, January 4, 1907. 

Colonel John Biddle, Engineer Commissioner, D. C., Through Cap¬ 
tain William Kelly. 

Sir: 1 have the honor to report that on September 8, 
47 1900, Mrs. Roberta K. S. Witmer, through Mr. Win. Stone 

Abert, was notified that the west wall of 1200 Pa. Avenue, 
N. W., was condemned. Again on October 20, 1900, in reply to 
letter from Mr. Abert on the question of responsibility for condi¬ 
tion of wall, 1 requested that immediate steps be taken by him to 
make said wall safe. On same date I requested him to appoint a 
member of a board of survey within 48 hours. Mr. Abert informed 
me that he would not appoint a member of the board of survey 
and on November oth, 1906, Mr. J. L. Smithmeyer was appointed bv 
the Commissioners, I). C. as a member of the board of survey and 
on November 7th made an inspection of the premises with the In¬ 
spector of Buildings and reported that the said wall was in a very 
dangerous condition. 

Mr. Abert entered into negotiations in September with Mr. S. II. 
Edmondston to make the wall safe, and requested me to meet Mr. 
Edmonston and himself at the aforesaid building and explain the 
necessary repairs, which I did. Afterwards Mr. Abert requested 
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that the office take no action to disturb the tenant until after the 
convention of the Spanish War Veterans, October 8th, to 13th, 1908, 
this was agreed to, but as no steps were taken by Mr. Abert after 
the last mentioned date the letter of October 26th was sent to Mr. 
Abert requesting immediate repairs to the wall or the appointment 
of a board of survey. As Mr. Abert notified me that he could not 
make satisfactory arrangements with the tenants of 1.206 Pa. Ave¬ 
nue, and would not appoint a mender of the Board of Sur- 
48 vev, Mr. Smithmeyer, appointed by the Commissioners, and 
myself proceeded to condemn the building and I notified 
Mr. Abert of the results of the report of the board of survey, and 
on or about November 17, 1906, proceeded to take bids for the 
repair of the wall and on November 20, 1906 notified Mr. S. H. 
Edmonston to proceed at once with the work, which he did and 
has made the wall and building safe at a cost of $825.00, which I 
beg to report for assessment against the property and further action 
as required by law. West part of lot 1, square 292. 

Very respectfully, 

(Signed) S. ASHFORD, 

Inspector of Building *. 


Copy. 

January 18, 1907. 

Memorandum . 

Mr. Johnson please send to the Assessor, D. C. to place with 
previous papers (at Mr. Garges’ suggestion.) 

Office of the 

Auditor of tiie District of Columbia, 

Washington, Jan. 14, 1907. 
Mr. Snowden Ashford, Inspector of Buildings, I). C. 

Sir: 1 have the honor to inform you that the following voucher 
has this day been audited and passed for payment, chargeable 
49 to the appropriation for “The Removal of Dangerous Build¬ 
ings, D. C”, being audit No. 128081. Viz: 

Sam’l II. Edmonston.$825.00 

Same being for shoremg up, rebuilding, and making safe west 
wall of 1296 Pa. Ave., N. W. 

This information is respectfully transmitted in order that you 
may notify the Commissioners accordingly, and that the necessary 
assessment may be made against the property in question. 

Verv respect full v, 

(Signed) ’ J. R. GARRISON, 

Auditor, D. C. 


4—2448a 
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Copy. 

E. D. 6*2597/7. 

January 21, 1907. 

Mrs. Roberta K. S. Witmer, Care Mr. Win. Stone Abert. 

Dear Madam : The Commissioners direct me to inform you that 
the Auditor, I). C. has advised them that voucher in the sum of $825 
has been passed for payment in favor of Samuel H. Edmonston, for 
shoreing up, rebuilding and making safe tbe west wall of #1206 
Pennsylvania avenue, northwest, (west part of lot l, square 299) 
and to state that this amount has been assessed against the property 
in question. 

Very respectfully, 

(Signed) WILLIAM TINDALL, 

Secretary. 
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(Copy) 


Office of Assessor, 


1). C. 


Office of Assessor 1). C. 


Book S. R. Tax January 15, 1907. 
Folio 162 

Roberta lv. S. Witmer 

To The District of Columbia, Dr. 
Square 292, Ix>t W. 21 ft. and 

11 l /j inches of 1 

^ For work done under Act of Congress 
approved- 

March 1, 1899 

Description of work Securing Unsafe 
Building 

($825.00) 

Interest at 10 per cent, from date of 
asst. 

Total.—. 


Received payment, 


Collector of Taxes. 


Auditor’s Coupon 
Book S. R. Tax 
Folio 162 

Square 292 

Lot W. 21 ft. and liy 2 
inches of 1 

For work done under 
Act of Congress approved 

March 1, 1899 
Description of work 
—Securing Unsafe 
Building 

($825.00) 

Interest at 
10 per cent, 
from date of 
asst. 

Total.—. 


Office of the Assessor, I). C. 

Special Assessment Division. 

Return of Service of Notice. 

I hereby certify that the annexed notice is a copy of the original 
notice of special assessment against part of Lot No. 1 Square 
51 No. 292 Witmer assessed in the name of Roberta K. S. for 
work done under the Acts of Congress approved March 1, 
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1899, and that said original notice was served by me on the 4th day 
of April, 2907 in the following manner: By delivering bill to W. 
Stone Abert, agent for this property, at his place of business, No. 408 
5th St. N. W. 

(Signed) J. E. BOTELER. 

Sworn to and subscribed l>efore me this 5th day of April, 1907. 
(Signed) WILLIAM H. DeSHIELDS, 

[notarial seal.] Notary Public. 

Motion by Petitioner to Quash Answer, &c. 

Filed September 21, 1908. 

******* 

The District of Columbia: 

, s 

Now comes the petitioner in the above entitled cause, by her coun¬ 
sel. and moves the Court to quash the answer and return of the de¬ 
fendant, the District of Columbia, to the writ of certiorari issued 
herein and to grant judgment as praved in her petition. 

WILLIAM STONE ABERT, 

Attorney for Petitioner. 

0 

52 Supreme Court of the District of Columbia. 

Friday, January 22 d, 1909. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

Upon hearing the plaintiff’s motion to quash the answer and the 
return of the respondent herein, it is ordered that said motion be, 
and hereby is granted with leave to the respondent to amend said 
answer and return within seven (7) days from this date. 

Amendment of Return. 

Filed January 30, 1909. 

7 

******* 

Now comes the respondent, the District of Columbia, by leave of 
court first had and obtained, and amends Section 11 of its return 
by adding thereto the following: 

11. And the result of the survey made by the Building In¬ 
spector and the said Smithmever was reported in writing to the 
Commissioners by the said Building Inspector with the recom¬ 
mendation that a copy of the same be forwarded to the petitioner 
herein through Mr. William Stone Abert, her agent. 

Copies of said report and recommendation are filed herewith as 
additional exhibits. 

53 That thereafter a copy of the said report, in writing, was 
duly sent to the said Abert, as agent for the petitioner, and 
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acting upon the said report the said Albert entered into negotiations 
with a builder or builders for the repair of said wall, which negotia¬ 
tions were subsequently abandoned and the said Abert announced 
to the respondent, through the Building Inspector, that he would 
not do the said work of repairing said wall; that thereupon the 
respondent, as before stated, entered upon the premises and repaired 
the same. 

THE DISTRICT OF COLUMBIA, 

By HENRY B. F. MACFARLAND. 

HENRY L. WEST. 

SPENCER COSBY. 

E. II. THOMAS, 

F. H. S., 

Att’y for Respondent. 

District of Columbia, ss: 

Henry B. F. Macfarland, Henry L. West, and Spencer Cosby, 
being first duly sworn on oath say that they are the Commissioners 
of the District of Columbia, that they have read the- foregoing 
amended return of the said District, and know the contents thereof 
that the facts therein stated are true to the l>est of their official 
knowledge, information and l>elief. 

HENRY B. F. MACFARLAND. 

HENRY L. WEST. 

SPENCER COSBY. 

54 Subserii»ed and sworn to l>efore me this 30th day of Jan¬ 
uary, A. D. 1000. 

[seal!] WILLIAM TINDALL. 

Notary Public, D. C. 

• 

Additional Exhibits Filed wiih the Amended Return. 

Washington, D. C., November 7, 1006. 
“The Honorable Commissioners, D. C. 

Oentlemen: An examination of the west wall of the building 
No. 1206 Pa. Avenue, N. W., makes it evident that its condition 
is very unsafe, in fact dangerous, being badly cracked and out of 
plumb, and, that it should be removed (from its foundations to its 
top; and from the building line on the Avenue to its junction with 
the newer wall to the south). In rebuilding this wall the basement 
}>ortion should be built in cement mortar and suitable angle irons 
should be used to breach over a certain portion of the foundations 
(by distributing the load over a larger bearing surface) and thus 
to relieve that portion of some pressure. 

The pier on the northwest corner, facing the avenue is in a con¬ 
dition equally dangerous (bulging as it does considerably beyond 
the perpendicular line) in the middle of its height and thus break¬ 
ing loose from the west wall behind it. This pier and a 

55 part of the front wall should also be removed. The extent 
of this demolition must necessarily depend upon the extent 
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of the damage done to it by the “bulging,” and upon the condition 
and nature of the wall. Suitable strap-anchors should be used 
to anchor the new pier to the new west wall. 

To avoid all possible mishaps to the occupants of the premises 
the building should be vacated, during the process of the necessary 
repairs, and until the structure is made safe. 

Very respectfully, 

(Signed) " J. L. SMITHMEYER, 

A. ASHFORI), 

Inspector of Buildings. 

Copy of Endorsement Transmitting the Above Letter. 

“November 7, 1906. 

Respectfully forwarded to the Engineer Commissioner, through 
Captain Kelly, recommending that a copy of the within report be 
served on the owner, Mrs. Witmer, through Mr. Wm. Stone Abert, 
408 5th street, N. W. 

(Signed) S. ASHFORD, 

lnsp. of Buildings 

56 Motion to Quash Answer and Return of Defendant as 

Amended. 

Filed February 10, 1909. 

******* 

Now comes the petitioner in the above entitled cause by her 
counsel, and moves the Court to quash the answer and return as 
amended of the defendant the District of Columbia, to the writ of 
certiorari issued herein and to grant judgment as prayed in her 
petition. 

WILLIAM STONE ABERT, 

Attorney for Petitioner. 

To the Corporation Counsel, District of Columbia: 

Please take notice that the foregoing motion will be called to the 
attention of one of the Circuit Courts of the aforesaid Supreme 
Court of said District on Friday, Februarv 12th, 1909, at 10 o’clock 
A. M., or as soon thereafter as counsel can be heard, and if not 
heard on said date, then said motion will be heard in said Courts on 
Friday 19th day of said month at the said hour. 

WILLIAM STONE ABERT, 

Attorney for Petitioner. 

Service accepted. 2/9/9. 

F. II. STEPHENS. 
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57 Supreme Court of the District of Columbia. 

Friday, February 19, 1909. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

Upon hearing the petitioner’s motion to quash the answer and 
amended return of the respondent herein, it is ordered that said 
motion be, and hereby is granted, with leave to the Respondent 
to amend said answer and return within five (5) days from this 
date. 

2 d Amended Return of Respondents . 

Filed February 23, 1909. 

***** * *= 

Now comes the respondent, the District of Columbia, by leave of 
court first had and obtained, and further amends section 11 of its 
return by changing the last paragraph of its first amended return 
so as to read as follows: 

That thereafter a copy of the said report, in writing, was duly 
sent to and received bv the said Abort, as agent for the petitioner, 
and acting upon the said report the said Abert entered into nego¬ 
tiations with a builder or builders for the repair of said wall, which 
negotiations were subsequently abandoned and the said 

58 Abert announced to the respondent, through the Building 
Inspector, that he would not do the said work of repairing 

said wall: that thereupon the respondent, as before stated, entered 
upon the premises and repaired the same. 

THE DISTRICT OF COLUMBIA, 

By HENRY B. F. MACFARLAND, 

HENRY L. WEST, 

WM. KELLY, 

Its Commissioncrs A Acting Co)n missioner. 

E. H. THOMAS, 

F. II. S., 

Att’y for Respondent. 

District of Columbia, ss: 

Henry B. F. Macfarland. Henry L. West, and William Kelly, 
Acting Commissioner, being first duly sworn on oath say that they 
are the Commissioners and Acting Commissioner of the District of 
Columbia, that they have read the foregoing amended return of the 
said District, and knew the contents thereof; that the facts therein 
stated are true to the best of their official knowledge, information 

nn/1 Ka|i nf 

HENRY B. F. MACFARLAND, 
HENRY L. WEST, 

WM. KELLY. 

D. E. G., 

Com/missioner8, D. C., and Acting Commissioner, D. C. 
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Subscribed and sworn to before me this twentieth day of Feb¬ 
ruary, A. D. 1909. 

[seal.] WILLIAM TINDALL, 

Notary Public, D. C. 

59 Motion to Quash Return. 

Filed March 8, 1909. 

* * * * * * * 

Now comes the petitioner in the above entitled cause by her 
counsel, and moves the Court to quash the answer, return and 
amended returns of the said defendant, the District of Columbia, 
to the writ of certiorari, issued herein, and to grant judgment as 
prayed in her petition, because: 

1. The said alleged board of survey was not a legally constituted 
or lawfully authorized board. 

2. The said alleged board and the several members thereof did 
not have any warrant or authority of law whatever to act; and said 
J. 'L. Smithmeyer was not a lawfully appointed or authorized 
member of said board. 

3. The said alleged board of survey acted prior to the expiration 
of the live days fixed by the notice of the Commissioners of the Dis¬ 
trict of Columbia to said Abert, the alleged agent of i>etitioner, 
bearing date November 5, 1906. 

4. The said notice of the said Commissioners, having fixed the 
pperiod (i. e. five days) after which the said alleged hoard should 
act; the said Smithmeyer and Ashford had no authority or power to 
change the time of their action to an eariler date. 

5. The alleged board was not authorized by the said Com- 

60 missioners of said District, to act prior to the expiration of 
said period of five days; and the premature action and re¬ 
port of said board was and is wholly void. 

6. It does not appear by said answer and returns, when, how, 
or by whom the copy of the report of said board of survey was sent 
to said Abert or that it was sent by any attorney, agent or person 
having authority to act for or on behalf of said District; or that 
said copy of said report was served upon the owner or other in¬ 
terested party as required by the statute, or that said alleged agent, 
Abert, had any interest in said property. 

7. The act of Congress of March 1, 1899, under which the pro¬ 
ceedings were taken by the defendant and its agents, was repealed 
by the act of Congress of May 1, 1906, 34 United States Statutes at 
Large, Part 1, Chapter 2073, page 157. 

8. It does not appear by said answer and returns that said Abert 
had any authority from or was such agent of the petitioner as au¬ 
thorized the defendant to serve upon or send to him any notice in 
relation to said property as alleged. 

WILLIAM STONE ABERT, 

Attorney for Petitioner. 
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Additional Ground for Motion to Quash Return. 

Filed March 19, 1909. 

♦ * * * * * * 

9. The report of the hoard of survey is without warrant of 
61 law and void localise the Act of Congress of March 1, 1899 
(30 Statutes at Large 923) does not provide for any notice 
whatever of time of hearing or view of alleged unsafe build¬ 
ing by the board of survey; and said statute seeks to deprive the 
owner of property “without due process of law, is unconstitutional 
and void. And no notice whatever by said hoard was given the 
petitioner or to anv person for her. 

WM, STONE ALERT, 
Attorney for Petitioner. 


Supreme Court of the District of Columbia. 

Friday, June 18, 1909. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

***** * * 

Upon consideration of the petitioner’s motion filed herein, to 
quash the answer and return as amended of the defendant to the 
writ of certiorari issued herein, it is ordered that said motion be 
and the same is herebv overruled. 


Joinder of Issue. 

Filed June 25, 1909. 

******* 

62 The plaintiff joins issue upon the defendant’s answer and 

return as amended. 

WM. STONE ALERT, 
Attorney for Petitioner. 


Notice of Trial. 

Filed July 19, 1909. 

******* 

Take notice that the issue joined in this cause will be tried in 
the next term of this Court. 

WM. STONE ALERT, 
Attorney for Plaintiff . the Petitioner. 

To Edward II. Thomas, Esq., Corporation Counsel, Attorney 
for Defendant. 

Service of copy of above acknowledged this 16 day of July, 

EDWARD IT. THOMAS, 

Attorney for D. C. 
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03 Notice to Clerk and Note of Issue. 

Filed July 19, 1909. 

******* 

EDWARD H. TIIOMAS, 

Corporation — for District of Columbia, Attorney for 

Defendant. 

WM. STONE ABERT, 

Attorney for Petitioner. 


Last pleading filed June 25, 1909. 

WM. STONE ABERT, 

Attorney for Petitioner. 


To the Clerk. 


Motion to Quash Writ, &c. 

0 

Filed January 25, 1910. 

******* 

Now comes the defendant and moves the court to quash the writ 
of certiorari issued herein and to revoke the order of Januarv 14, 

t J c 7 

1910, setting this cause for trial, for that: 

1. The said writ was issued without notice to respondent. 

2. Because of laches of the petitioner in applying for the said 

writ. 

(54 3. Because the acts sought to be reviewed by the said writ 

are.not judicial in their nature. 

4. Because on the reading of the motion for judgment an order 
should have been entered quashing the writ. 

5. Because the petitioner is not entitled to a trial upon questions 
of fact. 

E. H. TIIOMAS, 

F. H. S., 

Corporation Counsel. 

Supreme Court of the District of Columbia. 

Tuesday, April 2 6th, 1910. 

Session resumed pursuant to adjournment, lion. Harry M. Cla- 
baugh, Chief Justice, presiding. 

******* 

By Judge Stafford. 

Upon consideration of defendant’s motion filed herein Januarv 
25", 1910. by its attorney, “to quash the writ of certiorari issued 
herein and to revoke the order of January 14, 1910, setting this 
cause for trial, it is ordered that said motion be, and the same is 
hereby overruled. Further, this cause is hereby continued for the 
term. 
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65 Supreme Court of the District of Columbia. 

Friday, April 28, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Ander¬ 
son presiding. 

******* 

Upon consideration of the motion of Mr. William S. Ahert, At¬ 
torney for the plaintiff, in open Court, to fix an early day for 
the trial of this cause, it is ordered that said motion he, and it is 
hereby overruled. 


Memorandum. 

May 15, 1911.—Verdict for Defendant. 

Motion for New Trial. 

% 

Filed May 17, 1911. 

******* 

Now comes the plaintiff and moves the Court to set aside the 
verdict heretofore rendered in this cause, and to grant a new trial 
on the following, among other grounds, viz: 

1. Because the said verdict is contrary to the evidence. 

V 

66 2. Because tlie said verdict is contrary to the weight of 
the evidence, and without evidence to support it. 

3. Because the verdict is contrary to law. 

4/ 

4. Because the said verdict is contrary to the instructions of 
the Court. 

5. Because of errors of law in admitting and excluding proffered 
testimony; a and in granting and rejecting proffered instructions to 
the jury. 

WILLIAM STONE A BERT, 

Attorneg for Plaintiff. ' 

Motion for Judgment Non Obstante Veredicto. 

Filed May 18, 1911. 

******* 

Now comes the said plaintiff and moves the Court for judgment 
in her favor notwithstanding the verdict rendered in this cause in 
favor of the defendant, upon the following grounds among others, 
to wit: 

1. Because of fatal defects apparent on the face of the record and 
stated to the Court in the course of the trial. 

2. Because on the face of the record contained in the pleadings 
including the answer and return of the defendant as amended, the 

plaintiff is entitled to judgment in her favor. 

67 3. Because the defendant by its answer and return as 
amended, confessing the plaintiff's action does not sufficiently 

avoid it. 
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4. Because the gist of the defendant’s bar to plaintiff’s action, as 
set forth in the answer and return as amended by the defendant, 


is bad in substance. 

5. Because the Act of Congress of March 1, 1899, under which 
the defendant and its agents assumed to act, was repealed by the 
Act of Congress of May 1, 1906, 34 Statutes at Large of the United 

States, Part 1 Chapter 2073 page 157. 

6. The alleged Board of Survey was not a legally constituted or 


lawfully authorized board. 

7. The said alleged board and the several members thereof, did 
not have any warrant or authority of law whatever to act ; and said 
J. I.. Smithmever was not a lawfully appointed or authorized mem¬ 


ber of said board. 

8. The said alleged board of survey had no power or jurisdiction 
to act as such prior to the expiration of the period of five days from 
November 5, 1906, as fixed by the alleged notice by the Commis¬ 
sioners of the District, and the premature action and alleged report 


of said board was and is wholly void. 

9. The said Ashford, Building Inspector and the said J. L. Smith- 
meyer had not, nor did either of them have any power or authority 

to change the time of their alleged action to November 7. 
68 1906; and the plaintiff had no authority to alter the period 

of time fixed by the said Commissioners, and no alleged 
waiver by her or her alleged agent could be operative or binding 
upon said plaintiff. 

10. Because the answer and return of the defendant as amended 
and the record of the Commissioners of the District of Columbia 
and the defendant wholly fails to show that any notice whatever 
of the view of the property or of the time and place of meeting by 
the said board of survey was given to or served upon the plaintiff or 
any agent of hers, prior to the signing of the alleged report of said 
board on November 7, 1906. 

11. Because it does not appear by said record or otherwise that a 
copy of the report of said board of survey was served upon the 
plaintiff or other interested party, or upon any agent of hers, before 
the west wall of said building was torn down and rebuilt. 

12. Because the said Act of Congress of March 1. 1899 was uncon¬ 
stitutional. null and void, in that it did not make provisions for the 
giving of any notice whatever to the owner of property of the view, 
time and place of meeting of the Board of survey. 

13. Because it appears by the said record that the west wall of 
plaintiff’s building was prior to the building operations on the ad¬ 
joining property owned bv Winston, of ample strength and solidity 

for plaintiff’s building then constructed, and that whatever 
69 damage resulted thereto, was caused bv said building opera¬ 
tions and not by any act or neglect of the plaintiff and it 
was the duty of the defendant by its agents charged with the en¬ 
forcement of the Building Regulations to compel the said adjoining 
property owner and his contractor to restore plaintiff’s building to 
as good condition as it was immediately prior to the said operations 
of said owner and his contractor, the defendant having elected to en- 
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force said building regulations as appears by the copies of notices 
(in the return) to said owner Winston and Iris contractor,—thereby 
waived the right and was and is estopped to proceed against the 
plaintiff’s property and cannot lawfully charge or assess the same 
because of the said acts of the said adjoining owner or his con¬ 
tractor. 

14. Because of other defects apparent on the face of the record. 

WILLIAM STONE ABERT, 

Attorney for Plaintiff. 


Supreme Court of the District of Columbia. 

Friday, June 9, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Anderson 
presiding. 

******* 

This cause heretofore came on to l>e heard upon the motion for 
a new trial filed herein, and the motion for judgment non 

70 obstante veredicto, and was argued and submitted to the 
Court; whereupon, it appearing upon an examination of 

all the proceedings herein that the defendant has shown itself to l>e 

in the wrong and that the issue though decided in its favor by the 

jury, is on an immaterial point, it is ordered that said motion for 

judgment non obstante verdieto, be. and the same is hereby, granted. 

Whereupon said notice for a new trial is hereby overruled, and 

the verdict rendered herein is lierebv set aside and vacated. 

• 

And. it appearing that the certain taxes and assessments, viz: 
Eight hundred and twenty-five dollars ($825.) entered upon the tax 
and assessment records in the custody and care of said defendant as 
of January 15th, A. D. 1907, against the following described parcel 
of land, “situate and lying in the City of Washington, District of 
Columbia, and distinguished and known as the West twenty-one 
feet and eleven and one-half inches (21 ft. 11 Vi in) of original 
lot one (1) in square numbered two hundred and ninety-two (sq. 
292). and having thereon the building known as number Twelve 
hundred and six (1200) Pennsylvania Avenue Northwest, in said 
City” together with all costs, interest and penalties, are illegal and 
made without authority of law, it is considered that they be and 
are hereby quashed and annulled and for nothing held, and further, 
the said defendant is lierebv ordered and directed to cancel 

71 the same on the records in its custody. 

From the foregoing, the defendant by its Attornevs in 
open Court, notes an appeal to the Court of Appeals of the District 
of Columbia. 
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Supreme Court of the District of Columbia. 

Friday, April 26, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

By Justice Anderson. Bill Filed This Day. 

The Court having on April 25, 1912, signed the bill of exceptions 
heretofore submitted herein, now orders the same of record as of 
the time of the noting thereof at the trial. 

72 Bill of Exceptions. 

Filed April 26, 1912. 

******* 

September 22, 1911. 

Wm. Stone Abert, Esq., Attorney for Plaintiff, 408 5th St. N. W., 
Washington, D. C. 

Dear Sir: Take notice that the bill of exceptions in the above 
entitled cause, a copy of which is herewith transmitted, will be sub¬ 
mitted to Mr. Justice Anderson to be signed and settled on the 6th 
day of October, 1911, or as soon thereafter as counsel can be heard. 
Yours very truly, 


Corporation Counsel. 

******* 

This cause coming on to be tried on the 10th day of May, 1911, 
in Circuit Court No. 1, before Mr. Justice Anderson, the case being 
called and counsel being asked if they would proceed, the defend¬ 
ant by its attorney objected to the jury being sworn on the ground 
that i>etitioner was not entitled to a jury trial, but the said objection 
was overruled, to which the defendant then and there excepted and 
the jury was thereupon sworn. Thereupon the defendant by its 
counsel moved that the jury be discharged and that the writ of cer¬ 
tiorari be quashed because the petitioner was not entitled to a trial 
by jury upon any of the issues involved. The said objection 
73 was overruled, to which ruling the defendant then and there 
excepted. 

Plaintiff, tojnaintain the issues on her part joined, produced as a 
witness the petitioner Roberta K. S. Witmer, who testified that she 
is the owner of premises 1206—Pennsylvania Avenue, N. W., in 
this City; that her counsel William S. Abert was not her agent, or 
employed by her in relation to that property at any time during 
the month of September, 1906; that he had no authority to collect 
the rents of that property and had no moneys of the petitioner 
wherewith to pay for any improvements upon that property at that 
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time, and no authority to pay taxes on the property in October of 
the same year. After all this trouble happened she went to see 
Abert as a lawyer and got him to help her out and got him to 
take the case for her. She got hack to Washington the first of Oc¬ 
tober and remained there until the 17th or 18th of November. She 
was then residing at 1100—10th Street and left there about the 17th 
or 18th of November to go abroad and did not come back until the 
following November or December. William Amiss was occupying 
the premises at 1206-Pennsvlvania Avenue under a written lease. 
(Recorded October 15th, 1004, ll-’08 A. M.; Liber 2831 Folio 353) 
She does not know what became of the original lease. She had no 
agent during this period, but her brother attended to anything that 
had to l>e done. Her tenant sent her a check every month. The 
period referred to was during the months of September. October and 
November, 1000. She never had an agent except the summer she 
was away and then her brother, George Stone, attended to it for her. 
She tried to get William Amiss to follow her to repair the 

74 west wall during the said period, but he would not. 

On cross-examination the witness testified that on the 8th 
of September. 1000, she was in Earlelnirst, Virginia and came to 
Washington the first day of October. She went away early in June; 
that l>efore she went awav she had no talk with Mr. Abert about this 
property. Mr. Abert never acted for her in any way about anything 
except as a lawyer, she never had any agent for that property, he 
was her lawyer, he was trying to protect her as her attorney for 
everything that she needed; she thinks her brother acted for all 
associations in connection with this property, she thinks she did not 
have any correspondence with Mr. Abert in Septemlier, 1006, or 
prior thereto in regard to assigning or suMetting the lease on this 
property to Mr. Amiss. 

She cannot tell how long Mr. Abert has been her attorney. lie has 
acted as her attornev for a great nianv vears. lie has attended to 
those things for her for the last twelve years. If she needed an at¬ 
tornev she went to him, but she seldom needed one, because her 
brother took care of it. She is first cousin to Mr. Abert. She does 
not know who prepared the leases for this Pennsylvania Avenue 
property; does not know whether Abert did it or not. She remem¬ 
bers that on September 17, 1006, Lewis Walters, her tenant in this 
Pennsylvania Avenue property, made an assignment of his lease to 

Mr. Amiss; does not know the date. Her consent was neeessarv to 

« 

the assignment of that lease; she does not know whether she gave 
Mr. Abert authority to consent to the assignment of the lease 

75 for her or whether she gave it to her brother. On nearly all 
the leases her brother was the one who came to her. While 

she was away from the city;—!>efore she came on the first of October. 
1906, she was sick and not in a condition to attend to business; she 
was in a very bad nervous condition. When she returned she does 
not remember whether Mr. Abert notified her of the proceedings 
against this building, about this wall or whether her brother did; 
she was notified about the wall and was told that it had been 
cracked. 
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“Q. Were you told that the District had instituted proceedings to 
have the wall repaired and made safe? A. I said I did not know 
whether it was through niv brother or Mr. Abert.” 

She got notice that the wall had been cracked. A long time after 
she returned to the District she knew that the wall liad been con¬ 
demned by the District; does not remember how long after her re¬ 
turn. but she don’t remember when, it might have been in October. 
She went away in the middle of November, and she knew it before 
she went away. She does not remember whether she got this infor¬ 
mation from Mr. Abert or from her brother. Abert did not tell 
her that he had gone to the building inspector and asked that these 
notices be served on him. She does not know when Mr. Al)ert told 
her that he had been to the building inspector and talked with 
him about these proceedings. She could not tell the date, but he 
told her so sometime during the past four or five years. The only 
instruction she gave Abert before she went away about the Pennsyl¬ 
vania Avenue property was to try and help her defend about 
70 that wall. She was trying to get Mr. Amiss to let her put up 
the wall. That is all she remembers about it. 


“Q. Then you don't remember whether or not you conferred any 
authority upon Mr. Abert? A. I know that I did not. Excuse me 
a minute. When 1 get nervous I cannot talk. I don’t understand 
what you want of me. 

“Q. You do not remember whether or not you conferred any 
authority at all upon Mr. Abert in regard to these premises on Penn¬ 
sylvania Avenue, either as attorney or agent, before you left the 
citv in November, 190(3? A. What does authority mean? He was 
my lawyer, and he was trying to protect me. He had no authority to 
do anything else.” 


She does not remember whether she gave him any instructions 
about these premises before she went away in November, 190(3. She 
talked with Mr. Amiss about this wall after she came back from 


Boston. She does not remember the date, but thinks it was in 
December, 190(3. She tried to get authority from Mr. Amiss to allow 
her to repair that wall herself; she was willing to repair it. At the 
time she talked with Mr. Amiss in December she knew that condem¬ 


nation proceedings had been taken. She knew the wall had been 
condemned and she was willing to repair it. She knows Mr. Samuel 
Edmonson, the builder. 


77 William Stone Abert, attorney for the petitioner, being 

sworn, testified that he was a practicing lawyer and has been 
for several years; that Mrs. Witmer has been his client for several 
years; that in September, 190(3, he was notified that the west wall of 
the property 120(3—Pennsylvania Avenue was cracked. (He offers 
in evidence and reads the notice of November 5, 1900, from the Com¬ 
missioners addressed to W. S. Abert, 40K Fifth Street, signed Wil¬ 
liam Tindall, Secretary). That ]taper was delivered to him in his 
office in the presence of Air. Loughran bv a policeman.- Between that 
time and the expiration of the five days he had no communication 
as to whether he would or would not appoint a member of the com- 
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mission. Ill the return in this case it is stated under oath that he 
stated to Ashford that he would not appoint a third member of this 
board of survey, and he wants to contradict that. 

The Court : I do not know whether it is at ail material. I have 
not seen the petition or the return, and I am very doubtful whether 
there is any issue here other than the question of agency. That i« 
the question, it is conceded, that is before the jury, if there is any¬ 
thing before the jury. 

After this notice from the Commissioners was served upon him on 
November 5th and until after the period of the five days, he did not 
state to Mr. Ashford that he would not appoint a third’member of 
the board of survey; that he was not the agent of Mrs. Witmer in 
regard to this property in September or October or in Novem- 
/S ber, 1906. He was her legal adviser and counsel, but never 
had any instructions from her to rent this property, that is, 
to find a tenant. It was already under tenancy. lie never had any 
money in his hands to pay taxes, nor to pay for repairs; had no 
. ^ ^ ^ ei in regard to any ratification of any act of his 
which is alleged. What he did in going to the building inspector 
was an act of pure humanity. He knew, as the lady testified, that 
she was not well, and was away for her health, and he did not wish 
to have her annoved. He had no authority to do anything for her, 
so far as the District of Columbia was concerned. He was merely 
looking out for her interests with a view to suing Winston as owner 
and his contractor Snider for injuring the wall, and tTiat was one of 
the grounds upon which he was acting as her attorney, and, also, 
generally as her counsel. With authority from Mrs. Witmer bo 
had many interviews with Mr. Amiss to know whether he would con 
sent to Mrs. Witmer herself having workmen go in there and re¬ 


pair this wall, and give her a release from an action for damages 
for an interruption of his business, he being a tenant under the lease, 
and he always refused to do it when the paper was presented to him. 
Witness prepared one after another, and Amiss always refused to 
permit her to do it. These leases are offered in evidence and marked 
and certified by the Recorder of Deeds: Exhibits Abort Nos. 1, 2 and 
3. A copy of the report of the board of survey, dated November 7, 
1906, to the Honorable Commissioners of the District of 


79 Columbia, and signed by J. L. Smithmeyer, and R. Ashford, 
Inspector of Buildings, was never at any time served upon 
the witness. He never at any time received any copy of that report 
of the board of survey. 

On cross-examination, witness states that he is a first cousin of 


Mrs. Witmer. and has been her attorney for a great many years, and 
has acted for her a number of times; that he drew the papers for the 
sublease on Pennsylvania Avenue; that in the sublease of September 
29, 1906, which is offered in evidence, he approved the assignment 
of the lease for Mrs. Witmer; that he approved the paper for her as 
her attorney, and not as attorney in fact; that is a different thing. 
He had no written authority to execute that paj>er in her name. 

“Q. You say you had no authority to approve that paper for her? 
A. No writen power of attorney. 
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“Q. Did you have any written authority from her to approve that 
paper. A. I do not remember any particular authority. 

“Q. Would you have approved that paper for her without having 
authority? A. No, I would not. 

“Q. When you approved that paper, to that extent you acted as 
her agent, did you not? A. As her attorney. To that extent I was 
an agent, but agency is a generic and attorney is specific. I was 
her attorney; nothing else, her lawyer.” 

Does not remember ever having been her agent for any- 
80 thing except as her lawyer to prepare papers and give legal 
advice. Tie went to the Building Inspector Mr. Ashford and 
talked with him about this wall. lie could not tell how many times 
he went. lie went a number of times. lie may have talked with 
the Building Inspector in October.; may have done so in November, 
but is doubtful about December. lie told the Building Inspector 
was not in good health and he did not wish her to be 
annoyed, and that if Mr. Amiss would give his consent in writing 
that Mrs. Witmer might rebuild the wall which was damaged by 
Schneider and Winston and would release her from an action for 
damages for going into his enclosure and interrupting his business, 
that witness would advise her to do so and believes that she would 
act upon his advice. He could not get consent from Mr. Amiss. He 
told the Inspector of Buildings that he was not the agent. He did 
not tell the Building Inspector to serve these notices on him. Did 
not tell him about the notices at all. Told him that he was not the 
proper person to serve notices upon because he was not her agent 
and it was a mistake to assume that he was, and he had no interest 
in the property. Told him that Mrs. Witmer was sick because the 
witness had been informed she was and he thought this would dis¬ 
tress her very much to hear that her house had been so materially 
damaged by the cracking of the wall. He so informed the Build¬ 
ing Inspector because the notice came to him. The Building In¬ 
spector sent him the notice to repair the wall. He told the Building 
Inspector that he wanted to save Mrs. Witmer annoyance about 
this matter. Tie had no authority to do so. He did it as an act of 
kindness, after this witness went to see Mr. Amiss. This was 


81 after the condemnation proceedings had been begun. He 
does not know that he received the notice before he went to 
see Amiss. He went to see Amiss occasionally about the assignment 
of the lease. He went to see Amiss after he received this notice and 
asked him if he would consent to the wall being repaired. Amiss 
said he would but always refused when witness had the papers there. 
Witness does not know that he went at the request of Mrs. Witmer. 
Will not say that he did not go at her request. It was not probable 
that he went there under instructions from her. Witness talked with 
Mr. Amiss about repairing this wall, at the request of or under in¬ 
structions from Mrs. Witmer. Mrs. Witmer was willing to repair 
it. He did not send these notices to Mrs. Witmer; that he kept them. 
He told Mrs. Witmer that the wall was cracked. He understood that 
she was told by her brother; that he told Mrs. Witmer’s brother: 
that if he talked with Mrs. Witmer it was in his capacitv as a lawver* 
6—2448a " ’ 
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that he did not deliver or show to Mrs. Witmer the notices that he 
received; that he did not tell Mrs. Witmer that he had received these 
notices at all, to the best of his recollection; that he told her the 
equivalent; that he told her, as her lawyer, that Mr. Ashford had 
condemned that wall as unsafe, requiring it to l>e rebuilt. He ad¬ 
vised her that she ha* letter rebuild it, provided she could get the 
consent of the tenant, he releasing her from liability to l>e sued for 
damages for interruption to his business by repairing it; that he be¬ 
lieves he told Mr. Ashford that and that lie would recommend that 
she do it. She never got that permission, Amiss always re- 
8’2 fused. When she came back here in October he had a talk 
with her about this verv matter as her attornev and counsel ; 
that he told her that Mr. Ashford had not definitelv fixed what was 
to he done, and he asked Mr. Ashford to state, and never obtained the 
information from him except generally to tear down the wall and 
rebuild it. Tie told her that it required that the wall should he torn 
down and repaired; that he heard it from Mr. Ashford; that it was 
unneeessarv to tell her about the notices; that it is not likelv that he 
did; that he received the notices himself; that he told his client the 
facts and his recollection is he did not show her the notices or tell 
her the exact contents, but what he told her practically covered it; 
that he did not tell her that he had received these notices; that Mrs. 
Witmer returned to Washington about the 1st of October, 1905; 


that these notices were in the preceding month; one of them was in 
November afterwards. Verv shortlv after she returned she re- 
quested me to protect her interests in this matter, and it was with 
a view to the claims against Winston and Schneider, that he testified 
that the first notice was served on him on the 8th day of September, 
1906. The next notice was served on him on November 5th, 190b. 

“Q. Did you tell Mi’s. Witmer that you had received these no¬ 
tices? A. I did not deliver or show to Mrs. Witmer the notices that 


T received.’’ 


Whereupon plaintiff announced her case closed and defendant 
moved that the jury be discharged, which motion was overruled. 

to which ruling the defendant then and there excepted. De- 
83 fendant. by its counsel, then moved that the jury be in¬ 
structed to return a verdict for the defendant. 


Whereupon. Snowden Ashford, a witness produced on behalf 
the defendant, having been first duly sworn, testified that he is 
Municipal Architect; that he was connected with the District Gov 
eminent in 1900 in the capacity of Inspector of Buildings. He^ 
acquainted with Mr. Abert, the attorney for petitioner, that he had 
interviews with Mr. Abert in the fall of 1906 in regard to the con¬ 
demnation of the west wall of premises 1206—Pennsylvania Ave¬ 
nue; that he had these interviews with Mr. Abert in September. 
1906, he cannot recall how many times; that these interviews took 
place in the former District Building; that Mr. Abert told him he 
had agreed to transact this business for Mrs. Witmer; that Mr. 
Abert did not state what his relation was to Mrs. Witmer at that time. 
He gave as a reason for stating that the business was to be transacted 
through him Mrs. Witmer’s physical condition. He stated that she 
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was sick, and away for her health, and that these notices would 
cause her mental worry. Other interviews about this same subject 
took place frequently and continually afterwards. They took place 
in the Inspector’s office at the District Building. Witness does not 
recall that he at anv other time made any statement as to his re- 
lation to Mrs. Witmer; that he had a talk in October with Mr. Abert 
about the service of the five days’ notice, to appoint a member of 
the board of survey. He does not remember the exact date of the 
appointment of the board of survey. lie had this conversa- 

84 tion with Mr. Abort before the board was appointed; fully a 
week before, in the month of October. He talked with Mr. 

Abort about the appointment of a member of the board of survey 
about a week before the appointment of the board. Mr. Abert said 
he objected to the appointment of a member of the board because it 
would involve them with their tenant. 

“Q. Did he say whether or not he would appoint a member of the 
board? A. No. he did not state positively whether he would or 
would not.” 

Mr. Abert referred to the case that was decided by Judge Bobb 
and stated that he preferred that the District should take care of the 
wall. He said that in the other case the District had repaired the 
wall, and he thought that this case was similar. Witness was a 
member of that hoard and Mr. Smithmeier was the other member. 
He does not know just when the notice was served; that he does not 
remember whether or not the wall was examined within those five 
(lavs from the notice; that he does not remember whether it was 
within three or five davs. He had other interviews with Mr. Abert 
in regard to this wall; that he laid an interview with him after the 
wall was propped up concerning the work on the adjoining property. 
He had an interview with him concerning the postponement of the 
work. They wished the work postponed until after the convention 
of the Knights of Pythias, he thinks, so as not to interfere with the 
business of the tenant. Witness stated that he had at least nine 
interviews altogether with Mr. Abert. in regard to this wall 

85 in the fall of 1908; that thev all took place in his office hi 
the District Building; that Mr. Abert did not make any other 

or further statement than what has already been mentioned, he 
thinks. At subsequent interviews the same relationship between 
Mr. Abert and Mrs. Witmer was referred to by Mr. Abert; he said 
they had a tenant and that if the work was done it would destroy his 
business. Mr. Abert did not, in direct words, at any of the subse¬ 
quent interviews repeat his original statement as to his relations to 
Mrs. Witmer and this property, and that is what witness means by 
the same relations. 

Whereupon, Samuel H. Edmonston, a witness produced on be¬ 
half of the defendant, having been first duly sworn, testified that his 
business is that of a builder; that his place of business is 811 G 
Street, Northwest; that he used to do all of Mrs. Witmer’s work. 
He does not remember in what year or what month the proceedings 
were going on for the condemnation of the west wall of premises 
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No. 1206 Pennsylvania —; that he does know that the wall was 
condemned; that he had a talk with Mrs. Witmer but does not know 
what year it was in ; he does not know whether she sent for him 
about the wall or about some other work that she had done, but 
while there they got to talking about the wall, and all he knows is 
that she told him that Mr. Abert ought to let him go on with it; l 
do not know the year or the month. She did not make any state¬ 
ment as to whether or not he had charge of the work, only 

86 what he has stated. This conversation took place in her 
house up there. 014 16th street. I could not place the year, 

but could bv going back on the books. Witness stated that he could 
not tell how soon it was after this wall had l>een condemned or re¬ 
built ; that he believes Mr. Ashford invited him and two or three 
others to go and figure, and he gave in the figures and sent it to Mr. 
Ashford, but does not know how long it was, or when it was. he can 
not remember. This talk with Mrs. Witmer was about a month or 
two l>efore that time. Witness stated that he couldn’t tell how long 
it was but about a month or 40 days or 60 days before that, with* 
reference to the date Mr. Ashford asked him to figure on the wall. 
T talked to Mrs. Witmer before I talked to Mr. Ashford; it was be¬ 
fore T talked with Mrs. Witmer. before she asked me to figure on the 
wall. I had mv talk with Mrs. Witmer first and after that Mr. Ash¬ 
ford talked to me about bidding on the wall. Witness stated he had 
been down there and looked at the wall; that Mr. Ashford and be 
had been there before Mrs. Witmer said anything about the wall; 
before he talked with Mrs. Witmer. The wall had not been re¬ 
paired when witness. Mr. Abert and Mr. Ashford were there; they 
were just looking at it before it had been repaired. 

It is agreed that all building regulations pertinent to the case mac 
be read as part of the evidence and record herein, and especially the 
following: 

87 Appeals to Commissioners. 

Deposit of $30 required to appeal. 

Sec. 14. \\ hen the Inspector of Buildings does not state in his no¬ 
tice that repairs, removal, or other precautions are immediately 
necessary to insure safety, and where the conditions are not as set 
forth in sections 15 and 10, u}m>ii depositing thirty dollars with the 
Auditor ot the District of Columbia to pay tlie fees of an examining 
commission, the interested parties may appeal, in writing, within 
forty-eight hours after service of notice or date of advertisement as 
pr ovided in section 10, to the Commissioners of the District, who 
shall appoint a commission to determine the questions at issue. The 
commission shall consist of three members selected from disinterested 
and competent builders, architects, and engineers, residents of the 
District, who shall be paid for their services ten dollars each of the 
money or amount deposited, upon the certificate of the Inspector of 
Buildings. If the decision l>e adverse to the appellant, it shall be his 
duty to comply with the provisions of these regulations when so 
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directed in writing by the Inspector of Buildings, under penalties 
for failure as provided in section one hundred and ninety-five (195) 
of these regulations. 

88 “Sec. 4. The Inspector of Buildings shall be charged with 
the survey and inspection of buildings and the enforcement 

of these regulations, and with such other duties in respect thereto as 
the Commissioners may assign to him, and while holding his office 
shall not engage or be interested in busine.ss as an architect, engineer, 
or builder in the District. 

“Sec. 5. lie shall sign and issue all permits, certificates, and no¬ 
tices under these regulations; keep on file all applications, plans of 
buildings for public assemblies and notices received; keep the record 
of all violations of these regulations and all matters relative thereto, 
.and report them, when necessary, to the Commissioners; keep blanks 
for permits, certificates, notices, applications, and complaints; make 
annually a report of the operations of his office, and such other 
reports as may be required by the Commissioners. 

“Sec. 41. Every portion of every structure in process of construc¬ 
tion, alteration, repair, or removal, and all neighboring property 
and structures, or any portion thereof affected bv such process or by 
an excavation, shall be sufficiently supported and protected by the 
building owner during such process; and all necessary 7 precautions 
for protection of life and limb shall be taken by said building owner 
and his agents, who shall within a reasonable time, in the judgment 
of the Inspector of Buildings, restore the adjoining property and 
structures removed or damaged by him or them to as good 

89 condition as they were immediately prior to his or their 
operations. 

“Sec. 42. All excavations shall be so protected by sheet piling or 
adequate shores, if necessary, by the persons causing the same to be 
made that the sides shall not cave in and that adjoining buildings 
and property shall not be damaged: Provided however. That the 
cost may be divided in certain cases as stipulated in section 81 of 
these regulations. 

“Sec. 195. Any person or persons, whether as principal, agent, or 
employe, violating any of the provisions of these regulations or any 
amendment thereof for the violation of which no other penalty is 
prescribed shall, on conviction thereof in the Police Court, be pun¬ 
ished by a fine of not less than one dollar nor more than one hundred 
dollars for each such violation and a like fine for each dav during 
which such violation has continued or may continue, to be recovered 
as other fines and penalties are recovered.” 

The hereto attached leases were also offered in evidence. 

Thereupon the Court charged the jury as follows: 

“Gentlemen of the Jury, this petition which you will have with 
you when you retire to the jury room, is filed by Mrs. Roberta K. S. 
Witmer against the District of Columbia, praying that a writ of cer¬ 
tiorari be issued by this court, that is, that the order or writ 

90 of this court go out to the District Commissioners requiring 
them to certify to this court the record of the proceedings 

in this matter. 
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The substance of the whole matter appears at the close of the peti¬ 
tion, the object being to prevent the Commissioners from going on 
and collecting the assessment made against the property of the plain¬ 
tiff for the building of that wall. 

The thirteenth paragraph of the petition says: 

‘Your petitioner avers that notwithstanding the fact that said 
assess?nent it illega 1’— 

I hat is the position now taken bv the plaintiff here— 

“Null and void’— 

rhe petition says that notwithstanding that—‘the same stands as 
a charge and assessment upon the record in the custody of said de¬ 
fendant. and is treated by the said defendant as though the same 
were a proper charge, and the said defendant attempted to sell said 
property for said illegal charge and assessment, and now threatens to 
sell and convey the same to satisfy and pay the said unlawful charge 
and void assessment, which said charge your petitioner refuses to 
pay. Whereby and in consequence thereof the title of your peti¬ 
tioner is clouded’ etc. 

Then the prayer of the petitioner is this: 

‘ The premises considered, your petitioner prays that a writ of cer¬ 
tiorari be issued from this court addressed to the said Pis- 
01 trict of Columbia, commanding it to certify immediately to 
this court copies of each and every part of the proceedings 
and records in its custody relating in any manner to the alleged 
assessment against petitioner’s said property and said charge and 
assessment against said property as costs and expenses of taking down 
and rebuilding the said north section of west wall of said building, 
and for making all repairs to the same, said copies to include all con¬ 
tracts. notices, etc. includmg also copies of the building permit is¬ 
sued to said L. P. Winston or Henry Schneider for construction of 
said new building, and of all notices and letters to said L. P Wins¬ 
ton and TTenry Schneider, his contractor, or either of them’, etc. 

Winston was the owner of the adjoining property, and be let the 
contract to Schneider to rebuild this wall. So that is the relation 
of Winston and Schneider to this transaction. 

The position of the plaintiff is simply this, and when T make this 
statement to you, T will suggest to you the only question for your 
consideration. The petitioner says that this assessment is illegal, that 
it is null and void, and that any assessment against her property 
toward the expenses of repairing that wall cannot be enforced against 
her because the District Commissioners failed to proceed after the 
manner required bv the statute. 

Now. if that is so. then the plaintiff is entitled to recover, and the 
District cannot enforce the collection of the cost of repairing or 
rebuilding that wall, cannot assess that against the plaintiff’s 
02 property, and she is entitled to have the Court stay the hands 
of the Commissioners in that respect, and not permit the 
property to be subjected to the payment of that claim. 

So that the first thing you have to understand is what the law re¬ 
quires the defendant here to do before the petitioner, Mrs. Witmer, 
would be hound by it. 

This proceeding is under Section 2 of the Act of March 1, 1899; 
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and T am going to read this simply as a basis of the explanation I 
am going to give you of what the duty of the District Commissioners 
was: 

‘That when the public safety does not, in the judgment of the In- 
si>eetor of Buildings, demand immediate action’— 

That is, in the way of repairs or rebuilding— 

‘if the owner, agent or other party’— 

That is, if Mrs. Witmer or her agent or other party interested; 
but there is no evidence here at all that anybody was interested in 
this property or had any interest in the matter at all except Mrs. Wit¬ 
mer, hut it is alleged here that Mrs. Al>ert was her agent— 

‘if the owner agent or other party interested in said unsafe struc¬ 
ture, having ueen notified’— 

Now, the owner, Mrs. Witmer, or some agent of hers, would have 
to he notified of the condition of this property— 

‘Shall refuse or neglect to comply with the requirements of said 
notice within the time specified, then’— 

And 1 might very well add to you, then and not until 

93 then— 

‘a careful survey of the premises shall he made by three disinterested 
persons, one to l>c appointed by the Commissioners of the District of 
Columbia, one by the owner or other person interested and the third 
to he chosen by these two, and the report of said survey shall l>e re¬ 
duced to writing and a copy served upon the owner or other in¬ 
terested party.’ 

It then goes on: 

‘and if’— 

That is, after such notice has been served either upon Mrs. Wit¬ 
mer or, in this case, upon her agent, if you find she had one, to do 
this work, and they refused to do it— 

‘and if said owner or other interacted party refuse or neglect to 
appoint a member of said l>oard of survey within the time specified 
in said notice, then the survey shall l>e made by the Inspector of 
Buildings and the person chosen by the Commissioners, and in c^^e 
of disagreement, they shall choose a third person, and the determina¬ 
tion of the majority of the three so chosen shall he final.’ 

Now, what was necessary to he done? It was necessary for the 
District Commissioners to notify the owner of this pro]>erty, the 
plaintiff here, or an agent of hers, if she had one, that this wall was 
in the condition set out here in the petition and disclosed by the 
evidence, and give her information as to that condition and 

94 a certain time within which to comply with the notice: After 
that notice has been served, it became the duty of the owner 

to appoint some one to assist in surveying this property; hut no duty 
rested upon Mrs. Witmer until she first had notice that the property 
was in this condition and that a survey of the premises would be 
made. 

If she had that notice, either in person or by her agent, if she had 
an agent, then it became her duty to select one of the three persons 


48 


THE DISTRICT OF COLUMBIA VS. 


to be appointed by the Commissioners of the District, that is. one to 
be selected by the Commissioners of the District, one by the owntft 
or other person interested, and a third to )>e chosen bv these two. 

After they had done that, after they had made up their board of 
survey in that way after due notice, it became the duty “of the Dis¬ 
trict Commissioners. after said survey has l>een made and reduced to 
writing, to serve a copy of it upon the interested party”; and if no 
copy of it is served, and they go ahead and make the assessment, 
then the party is not bound by it. But: 

"If said owner or other interested party refuse or neglect to ap¬ 
point a member of said board of survey within the time specified in 
said notice, then the survey shall be made by” the other two. 

There is some evidence here tending to show that a notice was 
served upon Mr. Abert as early as September 8, 190f>. That is not 
binding here at all upon this plaintiff, whether it had been 
95 served upon her or upon Mr. Abert, if you should find that 
he was the petitioner’s agent, because the Commissioners did 
not stand upon that notice themselves, but later on, on the 5th of 
November, they served another notice. So there is where you l>egin. 

That notice was served upon Mr. Abert, and not upon the plain¬ 
tiff. Now, the contention by the plaintiff is that Mr. Abert was not 
her agent at that time at ail, but that he was simply her attorney. 
She testifies that he had been her attorney. Tie testifies to the same 
thing, that he had l>een her attorney for a numl>er of years, and 
when she came back about the 1st of October she employed him as 
her attorney in this particular matter, and that all he did and all 
that was said l>etween them after that was in the relation of client 
and attorney: and Mr. Abert testified to the same thing. 

Tf that is so, then he was not her agent on the 5th day of Novem¬ 
ber—such an agent as the Commissioners could have legally served 
with this notice. The mere fact that he had been employed as her 
attorney did not constitute him such an agent as is contemplated here 
by the statute, because as her lawyer, so far as the evidence discloses, 
he was simply in the position of anv other lawyer employed in a 
given case. So that if he were only a lawyer, then the notice served 
upon him the 5th day of November would not be binding upon her. 

Before the plaintiff can recover here you must be satisfied that he 
was not her agent. Tie files his petition and says notice was served 
upon him as the alleged agent of Mrs. Witmer, and he was 
Ofi not such agent, that he was simply her attorney. Now, that 
is the turning point in the case. Was he her agent? The 
burden is upon him to satisfy you of the fact, and you must ascer¬ 
tain that fact from the evidence, bearing in mind that the mere 
averment here in the defendant’s answer that he was the agent is 
not sufficient. You cannot prove agency in that way. It is a ques¬ 
tion of fact. 

The plaintiff has gone upon the stand herself and has put the 
alleged agent upon the stand for the purpose of testifying as to 
whether or*not he was the agent. They both sav positively he was 
not. Tf you believe that, then your verdict must be for the plain¬ 
tiff, because as T have alreadv said, if he were onlv her attornev em- 

/ * 7 •/ «. 
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ployed in this case, the service of this notice upon him was in¬ 
sufficient. 

On the other hand, the District, the defendant, has offered some 
evidence here to the effect that Mr. Abert had numerous conversa¬ 
tions with Mr. Ashford, the Building Inspector, in which he made 
certain statements; and a builder who was on the stand testified 
that the plaintiff said that Mr. Abert should have gone on and al¬ 
lowed him to do that work. 

Those are mere circumstances that you mav consider in eonnec- 
tion with the other testimony in determining the matter. It does 
not follow because Mr. Abert talked with the building inspector in 
regard to this matter that therefore he was the plaintiff’s agent; but 
you may consider that in connection with the other testi- 

97 monv in determining whether lie was talking to tho building 
inspector as the agent of the plaintiff or as an attorney. He 

testifies that whatever he said he said as her attorney. So it is your 
duty to take all of this testimony and give to each witness the credit 
of intending to tell the truth about it, if you can do so, and deter¬ 
mine for yourself whether Mr. Abert was at the time that notice 
was served the agent of the plaintiff. 

I have granted a couple of prayers here which 1 will read: 

“If the jury l>eiieve from the evidence that notice of the view 
of the property. No. 1206 Pennsylvania Avenue, northwest, in Wash¬ 
ington City, District of Columbia, or of the time and place of meet¬ 
ing by the said board of survey was not given to or served upon the 
plaintiff or any agent of hers prior to the signing of the report of 
said board, November 7, 1906, your verdict must be in favor of 
the plaintiff.” 

“It seems this notice was served on the 5th of November, and the 
report was made out on the 7th of November. So that you will see 
the importance of these dates. If you believe from the evidence that 
the notice of that view of the property or of the time and place of 
the meeting by the board of survey was not given to or served upon 
the plaintiff or any agent of hers prior to the signing of the report 
of said board, to wit, prior to November 7—that is, prior to or on 
that date, providing it was before the report was signed— 

98 then your verdict must l>e for the plaintiff. 

“Unless you believe from the evidence by a preponderance 
of proof that a copy of the report of the board of survey was served 
upon the plaintiff or other interested party before the west, wall of 
said building was torn down and rebuilt, then your verdict must be 
in favot of the plaintiff.” 

Now, gentlemen, I do not want you to be confused about the issue 
that is about to be submitted to you. You understand the only 
question for you to decide is whether at the time this notice was 
served upon Mr. Abert, on the 5th day of November, he was agent 
of the plaintiff or not. If he was, then your verdict must be for the 
defendant. If he was not, and you are satisfied from the weight of 
the evidence that he was not her agent, then your verdict must be 
for the plaintiff. 

If you believe from the evidence that a notice of the view of this 
propertv or the report of the survey was not given to or served upon 

7—2448a 
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the plaintiff of Mr. Abert, as her agent, prior to November 7, 1900, 
then your verdict must he for the plaintiff. 

Select some one of your number when you retire to report vour 
verdict. 

Mr. Stephens: Will your Honor hear our exceptions now to the 
charge? 

I desire to except to the first part of your Honor’s charge, 

99 where you say ‘if these things were true, he was not the agent 
on the 5th of November.’ 

And again, where your Honor charges the jury if they believe the 
statements of Mrs. Witmer and Mr. Abert, that the relation of prin¬ 
cipal and agent did not exist between the parties, the verdict must 
be for the plaintiff. 

Also that portion of the charge where you state that conversations 
of Mr. Abert with the Building Inspector, and the statement of Mrs. 
Witmer made to Mr. Edmonston are mere circumstances. 

The Court: 1 have not said they were mere circumstances. I 
said they were circumstances to be considered in connection with all 
the other facts and circumstances of the case, in determining whether 
or not Mr. Abert was the agent on the 5th day of Noveml»er, 1906. 

Mr. Stephens: Your Honor will pardon me. I am sure, but the 
phrase you used was ‘mere circumstances’. 

The Court: Well, that is the instruction the Court gives you, 
gentlemen. You may retire. 

The said several exceptions were allowed by the court and en¬ 
tered on its minutes. 

The jury thereupon retired to consider of their verdict. 

Each and every of the exceptions in this Bill of Exceptions sej 
forth was severally taken at the time of the ruling of the Court, as 
hereinbefore set forth. l>efore the jury retired, and then and there 
noted by the Court in its minutes in each and every instance 

100 at the time of taking such exceptions and were severally 
allowed by the Court, and reference is hereby made to the 

same as though they were now severally and separately stated, and at 
the request of counsel for the defendant this Bill of Exceptions i- 
signed and sealed and made a part of the record in this case, now 
for then. 

Witness mv hand and seal this 25th dav of April. A. D. 1912. 

THOS. H. ANDERSON. Justice. 

0 

101 Abert Ex. 3. 

Lease. 

Liber 2831, Folio 353. 

Recorded October 15th. 1904. ll-’08 A. M. 

Robert T. Douglas 
* to 

Louis Walters. 

This Agreement made this Eleventh (lltb) day of October, A. 
D. 1904, by and between Robert T. Douglas of Washington, D. 
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C. party of the first part and Louis Walters of the same place, party 
of the second part, hereinafter described as lessor and lessee, respect¬ 
ively: Witnesseth, That the said lessor, for and in consideration of 
the sum of Five thousand two hundred and fifty five Dollars 
($5255 00/100) rent, and also the covenants, copditions, and 
agreements herein contained, and on the part of the lessee to be 
paid, kept, and performed, and for no other consideration except 
as herein expressed, does hereby let and rent, to the said lessee and 
he has hereby taken as tenant of the lessor the following described 
Lunch room premises, situate, lying, and being in the City of 
Washington, District of Columbia, and known and designated as and 
being the first floor room now used as a lunch room of the building 
and premises numbered twelve hundred and Six (No. 120fi), on 
Pennsylvania Avenue Northwest, in said City and District, for the 
term of four years and eleven months to commence with the fif¬ 
teenth (15th) day of October A. D. 1904, and to end on the fifteenth 
(15th) day of September A. I). 1909, at the said rent of Five thou¬ 
sand two hundred and fifty five Dollars ($5255.00), payable 

102 without demand at the building aforesaid in monthly install¬ 
ments of eighty-five ($85) Dollars in advance, on the 15th 

day of every month until September 15, 1907, when and thereafter 
the monthly installments of rent shall l>e and continue to be Ninety 
five ($95) dollars on the fifteenth (15) day of each and every month 
during said term, beginning for the first of said payment on the 
fifteenth (15) day of October 1904, the receipt of One Dollar ($1) 
of said rent paid by said lessee, is hereby acknowledged by said 
lessor. It is understood and agreed that said Walters is a Sub¬ 
tenant of said premises, And the said lessee covenants and agrees to 
pay said lessor the said rent as aforesaid for the full term hereof; 
that he will not assign this lease or any portion of the term, or sub¬ 
let the premises or any part thereof, without the written consent of 
the lessor, that said lessee will not use or suffer to be used said 
premises for any disorderly or unlawful purpose, or for any other 
purpose than eating house and pool rooms; that he will not suffer 
or commit any waste to, in, or upon the said building#, fixtures, 
and premises; that he will at his own expense during said term keep 
said leased premises, including the building, fixtures, plumbing, 
and appurtenances thereof in substantial condition and in good re¬ 
pair. clean, and in good working order and proper sanitary condi¬ 
tion, remove snow and ice from the sidewalks thereof, and the lessor 
or his assigns shall not be liable therefor or for any work or materials 
furnished said premises, and the said lessee has no authority to 
incur any debt or make any charge against the lessor or his 

103 assigns or create any lien upon said leased property for any 
work or materials furnished the same. In the event that the 

said building and premises shall be condemned for public use, this 
lease shall forthwith end and determine the said tenant remaining 
liable for and he agrees to pay the lessor the pro rata of agreed 
amount of rent for use and occupation of said premises up to the 
time of actual taking of said property for public use. And it is 
further agreed by said lessor that said lessee Louis Walters, and his 
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heirs executors and administrators, may assign this Sub-lease to 
any person or persons who shall be reputable, financially responsible, 
anil acceptable to Mrs. Roberta K. S. Witmer, her heirs, executors, 
administrators nr assigns, provided the written consent of said Mrs. 
Witmer her heirs, executors, administrators or assigns shall have 
l>een obtained as a condition precedent to said assignment, It being 
understood and agreed by and on behalf of said Mrs. Witmer her 
heirs executors administrators and assigns that no Captious Ob¬ 
jections shall l>e made or prevail as to the acceptability of any such 
assignee as herein provided. 

Approved: 

ROBERTA K. STONE WITMER. 

Teste * 

RUTLEDGE WILLSON. 


And the lessee agrees that he will at the end of his tenancy sur¬ 
render the said leased premises in such substantial condition and 
repair, good working order, etc., and clean ordinary wear and 

104 tear, and loss by fire and storm excepted; that also be will pay 
all charges for gas, electricity, and water used on said prem¬ 
ises when the bills therefor become due and payable; that he will 
not make any alterations or changes in said premises, or increase the 
rate of fire insurance upon the building and improvements upon 
said premises beyond an ordinary risk, It is further agreed that pay¬ 
ment of rent shall cease if the said premises shall lx? destroyed by 
fire, or be so damaged bv fire or anv unavoidable casualty as to make 
the same uninhabitable. Provided always, that if the rent aforesaid, 
<»r any installment thereof, shall not be paid within three (3) days 
after the same becomes due and payable as aforesaid, although no 
demand shall have been made for the same, or if the lessee or his 
assigns shall fail or neglect to keep and perform each and every of 
the covenants, conditions and agreements herein contained and on 
the part of the said lessee to be kept and performed, or if the same 
or any of them shall be broken, then and in each and every such case 
from thenceforth and at all times thereafter, at the option of the 
lessor or his assigns, the lessee’s right of possession shall thereupon 
end and determine, and the lessor or his assigns shall be entitled to 
the possession of said leased premises, and to re-enter the same with¬ 
out demand of rent or demand of possession of the said premsies, 
and may forthwith proceed to recover possession of the said leased 
premises by process of law, any notice to quit or of intention to re¬ 
enter the same being hereby expressly waived by the lessee 

105 and his assigns. And in the event of such re-entry by process 
of law, the lessee nevertheless agrees to remain answerable 

for any and all damages, deficiency or loss of rent which the lessor 
may sustain by such re-entry; and the lessor reserves full power, 
which is hereby acceded to by the lessee, to re-let the said premises 
for the benefit of the lessee. It is mutually agreed that this lease 
shall bind the executors, administrators, and assigns of the respective 
parties hereto, And the lessee expressly covenants and agrees to pay 
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said rent as aforesaid, and also keep and perform each and every 
of the covenants, conditions, and agreements herein contained. And 
it is further agreed, that no waiver of any breach of any covenant, 
condition, or agreement herein, shall operate as a waiver of the 
covenant, condition, or agreement itself, or any subsequent breach 
thereof. In Testimony Whereof. The said parties have hereunto 
signed their names and affixed their seals the day and year first 
hereinbefore written. 

ROBERT T. DOUGLAS. Tseal.1 
LOUIS WALTERS. [seal.] 


Wifness: 

RUTLEDGE WILLSON. 


District of Columbia, ss: 

I, Rutledge Willson, a Notary Public, in and for the District of 
Columbia, do hereby certify that Robert T. Douglas and Louis 
1 Ob Walters, parties to a certain Deed bearing date on the 11th 
day of October, 1004, and hereunto annexed, personally ap- 
peured before me in the said District, the said Robert T. Douglas 
and Louis Walters being personally well known to me as the persons 
who executed the said deed and acknowledged the same to be their 
act and deed. Given under mv hand and Notarial seal, this 13th 
dav of October, 1904. 

[notarial seal.] RUTLEDGE WILLSON, 

Notary Public, D. C. 


Office of the Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy 
of an instrument as recorded in Liber 2831, folio 353, et seq., one 
of the Land Records of the District of Columbia. 

In testimony whereof 1 have hereunto set my hand and affixed 
the seal of this office this 1st dav of April, A. I). 1911. 

[seal.] ‘ R. W. DUTTON, 

Deputy Recorder of Deeds, D. C. 
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Lease and Assignment of Lease, and Extension. 

Liber 2831, Folio 356. 

Recorded October 15th, 1904, 11:11 A. M. 

I V 

Roberta K. Stone Witmer et al. 

to 

Louis Walters. 

This Agreement, Made this fourteenth (14th) day of May, Nine¬ 
teen hundred & four, A. D. 1904, bv and between Roberta K. Stone 
Witmer of Washington, D. C. party of the first part, and Robert T. 
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Douglas of the said City and District, party of the second part, here¬ 
inafter described as lessor and lessee, res|>cctively: \\ itnesseth, That 
the said lessor, for and in consideration of the sum of Five thousand 
four hundred Dollars ($5400.00/100) rent, and also the covenants, 
conditions, and agreements herein contained, and on the part of the 
lessee to 1 »e paid, kept and performed, and for no other consideration 
except as herein expressed, does hereby let and rent to the said lessee 
and he has hereby taken as tenant of the lessor the following de¬ 
scribed building and premises, situate, lying, and being in the City 
of Washington, District of Columbia, and known and designated as 
and l»eing, all that certain building, tenement and premises known 
as and numbered Twelve hundred and Six (No. 120(»). on Penn¬ 
sylvania Avenue Northwest, in said City and District for the term 
of three years and four months to commence with the aforesaid 14th 
day of May, A. D. 1004, and to end on the fifteenth (15th) 
108 day of September A. D. 1007, at the said rent of Five thou¬ 
sand four hundred Dollars ($5400.00/100), payable without 
demand at the residence of the lessor or elsewhere in said City as 
she may appoint, in monthly installments of One hundred A’ thirty 
five Dollars in advance, on the fifteenth (15) day of each and every 
month during said term, beginning for the first of said payments on 
the fourteenth day of May 1004. the receipt of one dollar ($1) of 
said rent paid by said lessee is hereby acknowledged by said lessor. 
And the said lessee covenants and agrees to pay said lessor the said 
rent as aforesaid, for the full term hereof; that he will not assign 
this lease or any portion of the term, or sublet the premises or any 
part thereof, without the written consent of the lessor, that said 
lessee will not use or suffer to he used said premises for any disorderly 
or unlawful purpose, or for any other purpose than pool rooms and 
eating house; that he will not suffer or commit any waste to. in. or 


upon the said buildings, fixtures, and premises; that he will at his 
own expense during said term keep said leased premises: including 
the building, fixtures, plumbing, and appurtenances thereof in sub¬ 
stantial condition, and in good repair, clean, and in good working 
order and proper sanitary condition, remove snow and ice from 
the side walks thereof, and the lessor or her assigns shall not be 
'liable therefor or for any work or materials furnished said premises, 
and the said lessee has no authority to incur any debt or make any 
charge against the lessor or her assigns, or create any lien 
100 upon said leased property for any work or materials fur¬ 
nished the same. In the event that the said building and 
premises shall l>e condemned for public use. this lease shall forth¬ 
with end and determine, the said tenant remaining liable for and he 
agrees to pay the lessor the pro rata of agreed amount of rent for 
use and occupation of said premises, up to the time of actual taking 
of said property for public use. This lease is made upon the follow¬ 
ing express condition viz: Tt is further mutually agreed that this 
lease and the estate right, title and interest of the lessee, and his 
assigns therein, shall not he subject to any assignment, transfer or 
sale by operation of law, or bv any judicial order, judgment or de¬ 
cree of any court or justice of the Peace, or any legal proceeding 
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Writ or process or any writ of execution or attachment or condemna¬ 
tion thereunder, or by any proceeding or adjudication in bankruptcy 
voluntary or involuntary or bv or against said lessee or his as- 
signs; and in any or either of said events this lease and the unexpired 
term hereof shall not pass or become an asset in bankruptcy, and in 
the event of any such assignment, transfer or sale or judicial order, 
judgment, or decree, or levy of any writ of attachment or execution 
upon said leasehold interest or passing of any order of condemnation 
or sale of said leasehold estate, or upon any adjudication in bank¬ 
ruptcy against said lessee, or his assigns then or in either of said 
events the lessor or her assigns shall be entitled to the immediate pos¬ 
session of said demised premises and may forthwith proceed to re¬ 
cover possession of said premises by process of law, any 

110 notice to quit or of intention to re-enter tbe same being 
hereby expressly waived by tbe lessee and his assigns, and the 

lease is thereupon ended, And the lessee agrees that he will at the end 
of his tenancy surrender the said leased premises in such substantial 
condition and repair, good working order, etc., and clean, ordinary 
wear and tear and loss by fire and storm excepted; that he will pay 
all charges for gas, electricity, and water used on said premises, when 
the bills tberefor become due and payable; that he will not make 
any alterations or changes in said premises, or increase the rate of 
fire insurance upon the building and improvements upon said prem¬ 
ises beyond an ordinary risk. It is further agreed that payment of 
rent shall cease if the said premises shall l>e destroyed by fire, or be 
so damaged by fire or any unavoidable casualty as to make the same 
uninhabitable. Provided always, that if the rent aforesaid, or any 
installment thereof, shall not be paid within three (3) days after 
tbe same becomes due and payable as aforesaid, although no demand 
shall have been made for tbe same; or if the lessee or bis assigns shall 
fail or neglect to keep and perform each and every of the covenants, 
conditions, and agreements herein contained, and on the part of the 
said lessee to be kept and performed, or if the same or any of them 
shall be broken, then and in each and every such case from thence¬ 
forth and at all times thereafter, at the option of the lessor or her 
assigns, the lessee’s right of possession shall thereupon end 

111 and determine, and the lessor or her assigns shall be entitled 
to the possession of said leased premises, and to re-enter the 

same without demand of rent or demand of possession of the said 
premises, and may forthwith proceed to recover possession of the 
said leased premises by process of law. any notice to quit or of in¬ 
tention to re-enter the same being hereby expressly waived by the 
lessee and his assigns, And in the event of such re-entry bv process of 
law, the lessee nevertheless agrees to remain answerable for any and 
all damages, deficiency or loss of rent which the lessor may sustain 
by such re-entry; and the lessor reserves full power, which is hereby 
acceded to by the lessee, to re-let the said premises for the benefit of 
the lessee. It is mutually agreed that this lease shall bind the 
executors, administrators, and assigns of the respective parties hereto, 
And the lessee expressly covenants and agrees to pay said rent as 
aforesaid, and also keep and perform each and every of the cove- 
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nants, conditions, and agreements herein contained. And it is fur¬ 
ther agreed, that no waiver of any breach of any covenant, condition 
or agreement herein shall operate as a waiver of the covenant, con¬ 
dition, or agreement itself, or any subsequent breach thereof. In 
Testimony Whereof, The said parties have hereunto signed their 
names and affixed their seals the day and year first hereinbefore writ¬ 
ten, at Washington, D. C. 

Executed in Duplicate. 

ROBERTA K. STONE WITMER. [seal.1 
ROBT. T. DOUGLAS. [seal.1 

Witness: 

RUTLEDGE WILLSON, 

As to Roberta K. Stone Witmer. 


112 Washington, D. C., October 11, 1904. 

I hereby consent that Rol>ert T. Douglas may sublet to Louis 
Walter* the first floor room, now used as a lunch room of the build¬ 
ing No. 1206 Pennsylvania Avenue, Northwest. Washington. D. C , 
during the term of the annexed, lease and the two (2) additional 
vears of extension thereof. 

ROBERTA K. STONE WITMER. [seal.] 

Test * 

RUTLEDGE WILLSON. 


District of Columbia, ss: 

I, Rutledge Willson, a Notary Public, in and for the District of 
Columbia, do hereby certify that Roberta K. Stone Witmer, party 
to a certain Deed bearing date on the 14th day of May 1904, and 
hereunto annexed, personally appeared before me in said District 
the said Roberta K. Stone Witmer, being personally well known to 


as the person who executed the said deed and acknowledged the 
e to l>e her act and deed. Given under my hand and Notarial 


me 
same 

seal this 18th dav of October 1904. 


NOTARIAL seal.] 


RUTLEDGE WILLSON, 

Notary Public, D. C. 


113 Washington, D. C., October 1 \th, 1904. 

In consideration.of the sum of One ($1) dollar to me in hand 
paid by Robert T. Douglas, the receipt whereof is hereby acknowl¬ 
edged, I, Roberta K. Stone Witmer do hereby extend the aforesaid 
and annexed lease to Robert T. Douglas for the period of two years, 
commencing on the fifteenth (15) day of September 1907, and 
ending with the fifteenth (15) day of September nineteen hundred 
and Nine, (A. D. 1909) and all the terms covenants and conditions 
thereof except as to the amount of rent which shall he paid me bv 
said Douglas for and during said extended period of two years dur¬ 
ing which period the rent of said building numbered 1206 Penn¬ 
sylvania Avenue Northwest, Washington, I). C. shall be at and for 
the sum of Eighteen hundred ($1800) Dollars, per annum, payable 
in equal monthly instalments of one hundred and fifty ($150) dol- 


ROBERTA K. S. WITMER. 
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lars in advance, without demand during said extended period of 
two years. And the said Robert T. Douglas does hereby accept said 
extension, and hereby agrees to become tenant of said Roberta K. 
Stone Witrner under said lease, and this extension thereof, and as 
herein modified, and he hereby covenants and agrees to pay the 
said increased rent as herein set forth, and to keep and perform all 
the other obligations of said lease and subject to all conditions and 
provisions thereof relative to forfeiture and also all other covenants, 
agreements, conditions and liabilities therein set forth. In 
114 witness whereof the parties hereto to wit, Roberta K. Stone 
Witrner lessor and Robert T. Douglas lessee have hereunto 
set their hands and seals this lltli day of October 1904. 

ROBERTA K. STONE WITMER. [seal.] 
ROBERT T. DOUGLAS. [seal.] 

Witness • 

RUTLEDGE WILLSON. 

District of Columbia, ss: 

I, Rutledge Willson, a Notary Public in and for the District of 
Columbia, do hereby certify that Roberta K. Stone Witrner, and 
Robert T. Douglas, parties to a certain Deed bearing date on the 
lltli day of October, 1904, and hereunto annexed, personally ap¬ 
peared before me in said District, the said Rolierta K. Stone Witrner 
and Robert T. Douglas, being personally well known to me as the 
persons who executed the said Deed, and acknowledged the same to 
be their act and deed. Given under my hand and Notarial seal this 
13th day of October, 1904. 

[notarial seal.] RUTLEDGE WILLSON, 

Notary Public, D. C. 


Assignment of Lease. 

Washington, D. C., October 11th, 1904. 

In consideration of the sum of One ($1) Dollar, paid by Louis 
Walters to Robert T. Douglas, the receipt whereof is hereby 
115 acknowledged, and also the assumption by said Louis Walters 
of all the obligations of the lease with Mrs. Roberta K. S. 
Witrner bearing date the 14th day of May 1904, and hereto an¬ 
nexed, including also the obligation to pay the amount of any ami 
all rent due and unpaid, or to become due to said Mrs. Witrner, 
under said lease, and the two (2) years extension thereof, and until 
September 15th 1909, I Robert T. Douglas do hereby transfer and 
assign to said Louis Walters, all of my right title and interest in 
and to the said annexed lease, and the said extension thereof; This 
assignment is executed and together with said original lease is de¬ 
posited in escrow, with William Stone Abert, who shall have both 
of said contracts recorded in the office of the Recorder of Deeds, and 
thereafter they are to be held by him or by his substitute, until de¬ 
fault made by said Douglas for the period of ten (10) days, in the 
payment of any monthly installment of rent, and before the expira¬ 
tion of said ten days and the pavment bv said Walters or his as- 
8—2448a 
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signs of the amount of said rent to said Mrs. Witmer or her assigns, 
then the said Abert or his substitute is hereby authorized and di¬ 
rected to deliver said original lease together with this Assignment 
to said lyouis Walters or his assigns, and not until then shall Said 
Assignment become operative. And thereupon in consideration of 
the premises, and the consent of said Mrs. Roberta K. Stone Witmer 
hereto annexed, 1 said Louis Walters hereby agree to become the 
tenant of said Mrs. Witmer under said lease and the two (2) years 
extension thereof, and 1 said Louis Walters hereby covenant 
116 and agree to pay the said rent of said entire building and also 
perform each and every of all the covenants, conditions, 
agreements and obligations of the said lease and also the extension 
thereof. 

In witness whereof, the parties hereto viz. Robert T. Douglas and 
Louis Walters have hereunto set their hands and seals, the day and 
year first above written. 

ROBERT T. DOUGLAS. |seal.1 
LOUIS WALTERS. [seal.] 

Witness: 

RUTLEDGE WILLSON. 


District of Columbia, ss: 

I, Rutledge Willson, a Notary Public, in and for the District of 
Columbia, do hereby certify that Robert T. Douglas and Louis 
Walters, parties to a certain Deed, bearing date on the 11th day of 
October, 1904, and hereunto annexed, personally appeared before 
me in said District, the said Robert T. Douglas and Louis Walters 
being personally well known to me as the persons who executed the 
said deed and acknowledged the same to he their act and deed. 
Given under mv hand and Notarial seal this 13th day of October, 
1904. 

[notarial seal.] RUTLEDGE WILLSON, 

Notary Public, /). C. 


I consent to this assignment of original lease together with 
117 the extension thereof. 

ROBERTA K. STONE WITMER. 


Test: 

RUTLEDGE WILLSON. 


Office of the Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verifed copy of 
an instrument as recorded in Liber 2831, folio 356, et seq., one of 
the Land Records of the District of Columbia. 

In testimony whereof. I have hereunto set my hand and affixed 
the seal of this office this 1st dav of April, A. D. 1911. 

[seal.] R. W. DUTTON, 

Deputy Recorder of Deeds, D. C. 
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118 Abert Ex* 1. 

Assignment of Lease and Extension Thereof. 

Recorded September 29, 1906, at 10:09 A. M. 

Liber 2965. Folio 433. 

Louis Walters 
to 

William II. Amiss. 


In consideration of the representations and agreements contained 
in the Rill of Sale bearing date the 7th day of September, 1906, from 
Louis Walters and Maud Walters, bis wife, and Ixniis Walters, Trir- 
tee, to William II. Amiss, and the further sum of one dollar paid 
by said Amiss to said Louis Walters, the receipt whereof is hereby 
acknowledged, and also the assumption by said William II. Amiss 
of all the obligations of tenant of Mrs. Roberta K. Stone Witmer un¬ 
der the lease from her. bearing date the fourteenth (14th) day of 
May, Nineteen hundred and four. A. D. 1904, to Robert T. Douglass 
of the building and premises in the City of Washington, D. C., 
which building is known and numbered 1206 on Pennsylvania 
Avenue. Northwest, in said City—and also the extension of said 
lease until September 15, 1909—and also the assignment of said 
lease and extension thereof bv said Rol>ert T. Douglass to said 
Louis Walters—all of which instruments were duly recorded in 
Liber 2831, one of the Land Records of the District of Columbia, 
in the office of the Recorder of Deeds and the said assign- 


119 ment having become absolute and perfected in said Walters, 
by reason of default by said Douglas in the payment of rent 
by him to said Mrs. Witmer, and the said Louis Walters now being 


her tenant under said lease extension thereof, and the said assign¬ 
ment, I the said Louis Walters in consideration of the premises do 
hereby transfer and assign to the said William II. Amiss all of his 
right, title, and interest in and to the said-lease and the extension 
thereof, hereby representing that he is the sole and exclusive owner 
thereof, and that said lease and extension thereof, and each of them 
are clear, free and unincumbered, this assignment being made with 
the consent and approval of said Mrs. Witmer as evidenced by the 
signature of her Attorney, William Stone Abert, to these presents. 


And in consideration of the premises and consent of said Mrs. Wit¬ 
mer and the sum of one dollar by her to me in hand paid, the re¬ 


ceipt whereof is hereby acknowledged, I the said William II. Amiss 
hereby agree to and become the tenant of said Mrs. Witmer of said 
premises numbered 1206 Pennsylvania Avenue, Northwest, in said 
City and District under and by virtue of said original recorded leasee, 
extension and assignment thereof, and also under and by virtue of 
this assignment which is accepted by me, said Amiss, and I do 


hereby covenant and agree to pay to said Roberta K. Stone Witmer, 
all the rent of said entire building without demand as she may 
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appoint and also keep and perform each and every of all the cove¬ 
nants. agreements and obligations of said original lease and exten¬ 
sion thereof and the assignment thereof dated October 11. 

1*20 1004, all of which are duly recorded as aforesaid and to h? 

%> 

annexed hereto as part hereof as soon as this contract is re¬ 
corded in said land records. Tn witness whereof the said Louis Walt¬ 
ers and the said William II. Amiss have hereunto set their hands 
and seals this 17th day of September, 1906. 

LOUIS WALTERS. [ seal.] 

WILLIAM H. AMISS, [seal.] 

Approved for Mrs. Roberta K. S. Witmer: 

WILLIAM STONE ABERT. Her Attorney. 

Witness to all their signatures: 

RUTLEDGE WILLSON. 


District of Columbia, ss: 

I, Rutledge Willson, a Notary Public in and for the District of 
Columbia, do herein* certifv that Lewis Walters and William II. 
Amiss, parties to a certain deed, bearing date on the 17th day of Sep¬ 
tember. A. D. 1906, and hereto annexed, personally appeared before 
me in the said District, the said Ijewis Walters and William II. 
Amiss being personally well known to me to be the persons who 
executed the said Deed and acknowledged the same to be their act 
and deed. 

Given under mv hand and Notarial seal this 18th day of Septem¬ 
ber A. I). 1906. 

[NOTAR!AL SEAL.] RUTLEDGE WILLSON, 

Notary Public, I). V. 


121 Office of the Recorder of Deeds, 

District of Columbia, 

This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber 2965, folio 433, et seq., one of 
the Land Records of the District of Columbia. 

In testimony whereof 1 have hereunto set my hand and affixed 
the seal of this office this 31st day of March, A. D. 1911. 

| seal. J ‘ R. W. DUTTON, 

Deputy Recorder of Deeds, D. C. ' 


122 Stipulation of Counsel. 

Filed April 30, 1912. 

* * * * * * * * 

It is agreed that the plaintiff waives the issue and service of cita¬ 
tion on appeal; and that all orders for extension of time herein shall 
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be omitted from the record as no point is to be made upon such 
matters. 


April 30, 1912. 


WILLIAM STONE ABERT, 

Attorney for Plaintiff. 

E. H. THOMAS, 

F. H. S., 

Attorney for Defendant. 


Assignment of Errors. 


Filed April 30, 1912. 

* * * * * * * 

The defendant assigns for error:— 

1. r I lie action of the Court in overruling the objection of the de¬ 
fendant to the jury being sworn in the case. 

2. 1 lie action of the Court in refusing to discharge the jury and 
to quash the writ. 

3. I he action of the Court in granting the motion for judgment 
non obstante. 

4. The action of the Court in entering judgment for plaintiff. 

E. H. THOMAS, 

F. H. S., 

Attorney for Defendant. 
123 Direction* to Clerk for Preparation of Transcnpt of Record. 

Filed Mav 25, 1912. 

* * * * * * * 

The clerk of the court will please prepare a transcript of the re¬ 
cord in the above cause for the Court of Appeals, consisting of:— 

1. The petition and writ herein. 

2. The return to the writ and the amendments thereto. 

3. The motions for judgment and the orders thereon. 

4. The traverse. 

5. Motion to set the case for trial by Jury and order thereon. 

(3. Motion to cancel the order for trial by jury and order over¬ 
ruling same. 

7. Verdict of the Jury. 

8. Motions for a new trial and for judgment notwithstanding 
the verdict. 

9. The judgment and appeal therefrom. 

10. The^bill of exceptions. 

11. Stipulation of counsel. 

12. The assignment of errors. 

13. Transcript of docket entries (omitting orders for extensions 
of time). 

14. This designation. 

E. H. THOMAS, 

F. H. S., 

Attorney for Defendant. 
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124 Docket Entries. 

Supreme Court of the District of Columbia. 

No. Parties. Action. Plaintiffs 

Attorney. 

Roberta K. S. Witmer, Wm. Stone Abert 

v. 

50571. The District of Columbia. Certiorari. Defendant’s 

Attorney. 
E. H. Thomas 

Date. Proceedings. 

1908, July 9. Deposit toward costs, bv Abert. 

Appearance, order: Petition, Afft. & Exhibit filed. 
“ Order Justice Wright for issuance of writ 
“ Certiorari, writ of & copy with copy of pe¬ 
tition issued 

10. Certiorari, writ &c. served on II. B. F. Mac- 
farland. 

Sept. 11. Appearance Thomas, answer & affi. (Part 

1) filed. 

“ Return of Respondent (Part II) Exlis. 20 “ 

125 

1908, Sept. 21. Motion to quash answer & return filed. 

1909, Jany. 21. Add’l deposit toward cost by Abert. 

22. Mo. to quash answer &c granted, amend 7 
days (M 51 p. 317) 

30. Amended Return, afft. & Exhibit “ 

Feb. 10. Mo. to quash answer &c as amended “ 

19. Amended Return quashed, with leave to 
amend in 5 days (M 51 P 352) 

“ 23. Amended Return (2") “ 

“ Mch. 8. Mo. to quash return “ 

“ “ 19. “ “ “ “ addl. ground for (M 51 

P 352) 

“ June 18. “ “ “ “ overruled (M. 51 P 506) 

“ 25. Joinder in issue filed. 

July 19. Note of issue & notice of trial filed calendared 

1910, Jan. 11. Mo. to advance cause for trial & affi. & jurat “ 

14. Mo. to advance “ “ “ granted, set for 

Jan. 31, 1910 (M 54 P 15) 

“ “ 25. Motion to quash writ “ 

“ Feb. 12. AddJ deposit toward cost by Abert. 

Apr. 26. Mo. to quash writ overruled & case con¬ 
tinued (M 54 P 168) 

1911, “ 12. Cert, to Circuit Ct. No. 2 (M 55 P 98) 

21. Ordered on trial calendar and assigned No. 

309y 2 (M 55 P 118) 
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t filed. 


Prayers filed 
Mo. for new trial filed 


(M 56 p 87) 


Plff. notwithstanding verdict quashing 
assessments <£c. Appeal noted by Deft. 
(M 56 p 100) 

Oct. 6. Bill of Exceptions submitted (M 56 p 144) 
******* 
1912, April 26. Bill of Exceptions signed & filed. 

******* 

30. Stipulation of counsel filed. 

30. Assignment of errors 
May 25. Designation of record 

******* 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John K. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numl>ered from 1 to 
126, l)Oth inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 50751 at Law, wherein 
Roberta K. S. Witmer is Petitioner and The District of Columbia is 
Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
5th day of August, 1912. 

[Seal Supreme Court District of Columbia.] 

J. R. YOUNG, Clerk, 

By F. E. CUNNINGHAM, 

Assistant Clerk. 


[Endorsed on cover:] District of Columbia, Supreme Court. No. 
2448. The District of Columbia, appellant, vs. Roberta K. S. Wit- 
mer. Court of Appeals, District of Columbia. Filed Aug. 7, 1912. 
Henry W. Hodges, Clerk. 
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Statement of the Case. 

Mrs. Witiner is the owner of premises No. 1206 Pennsyl¬ 
vania avenue northwest. At the time of the proceedings 
hereinafter mentioned the premises were occupied by Wil¬ 
liam II. Amiss, a sub-lessee of Louis Walters, the tenant 
(R., 38, 39, 40, 59). In August, 1906, one Winston, who 
owned premises adjoining, No. 1208, began building opera¬ 
tions, in the course of which the west wall of premises 1206 
was exposed. This wall had been used as a party wall, but 

lb 
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Winston in rebuilding rebuilt a wall entirely upon his own 
land (K., 10, 22). Mrs. Winner claimed that Winston’s 
building operations weakened her wall and left it in a 
cracked and dangerous condition (R., 4). Whatever the 
cause there is no dispute that the west wall of Mi's. Witmers 
property was in a dangerous condition and needed imme¬ 
diate rebuilding. At this time Mrs. Witmer was absent 
from the city and in a sick and nervous condition (R., 9, 
38, 40). William Stone Abert, her attorney, called u]K>n 
the building inspector and told him that this business should 
be transacted through him on account of Mi's. Witmer’s 
physical condition (R., 9, 42). Thereupon the building in¬ 
spector proceeded to serve the notices required by the stat¬ 
ute (act of March 1, 1899, 30 Stats., 923) upon Mr. Abert, 
treating him as the agent of Mrs. Witmer. The first notice 
was given to Mr. Abert September 8, 1900 (R., 2), and 
another on November 5 (R., 4). About the 1st of Oc¬ 
tober Mrs. Witmer returned to the citv and knew that the 
proceedings for the condemnation of her wall were going 
on (R., 41, 42). She knew the wall was in a dangerous 
condition; that it ought to l>e repaired and she wits willing 
to repair it (R., 38, 39, 41). She tried repeatedly, through 
Mr. Abert. to get her sub-tenant Amiss to consent to her 
going upon the premises for the purj>ose of repairing the 
wall (R., 39, 40. 41), but Amiss would not give his consent 
in writing (R., 41), and being afraid of some entanglement 
with Amiss, probably a suit for damages, she concluded to 
let the District repair the wall (R., 41). Thereupon the 
District, being advised of the situation, notified Mr. Abert 
that a board of survey would l>e apj>ointed, and the District 
appointed Mr. Smithmeyer as its representative, and called 
upon Mrs. W itmer to appoint a member of the board within 
five days (R., 10). As Mr. Abert had notified the building 
insjiector that he objected to the appointment of a repre¬ 
sentative (R., 43), Mr. Smithmeyer and the building in¬ 
spector, being the board of survey under such circumstances, 
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as provided by statute, proceeded to examine the premises 
and condemn the wall (R., 28, 29). The said board made 
its report upon the 7th day of November, 190b (R., 5, 28). 
Pursuant to the statute the District proceeded to advertise 
the work and to let it to the lowest bidder, and the wall was 
repaired at a cost of eight hundred and twenty-five dollars 
($825.00) (R., 24 and 25). Notice of this cost was sent to 
Mrs. Witmer, care of Mr. Abert, January 21, 1907, and a 
notice of the assessment against the property for the same 
was served upon Mr. Abert. for Mrs. Witmer on the 5th day 
of April, 1907. Mrs. Witmer knew of these proceedings 
and knew what was going on and her attorney kept her 
advised (R., 38, 39, 41, 42). 

On the 9th day of July, 1908, Mrs. Witmer filed a petition 
in certiorari in the Supreme Court of the District of Colum¬ 
bia, not signed by her. but signed and sworn to bv George B. 
Stone, as agent, averring that no notice of the condemnation 
proceedings had ever been served upon her, and that Mr. 
Abert was not her agent in the matter, and that the whole 
proceedings were null and void and the assessment illegal, 
and asked that the same be cancelled. The District made a 
return to the petition and writ, alleging that the proceedings 
were regular and that Aliert was the agent for Mrs. Witmer. 
After amendment of the return in some minor particulars, 
a motion for judgment was made, notwithstanding the re¬ 
turn, and the motion was denied (R., 32). Thereupon issue 
was joined upon the answer and return, notice of trial given 
(R., 32) and the date set for trial. The District then moved 
to quash the writ and dismiss, because of laches of the 
j>etitioner applying for the writ and other grounds, and be¬ 
cause the petitioner was not entitled to a trial by jury (R., 
33). This motion was overruled. The cause came on for 
trial before Mr. Justice Anderson and a jury on the 10th 
day of May, 1911. The District again reserved the question, 
by proper exceptions, whether the petitioner was entitled to 
a trial by jury' (R., 37 and 42). This point was overruled 




by the trial court and the cause was heard upon the evidence 
set forth in the record, pages 37 to 44, and the jury re¬ 
turned a verdict in favor of the District of Columbia (R., 
34). Mrs. Witiner then filed a motion for a new trial and 
also a motion for judgment non obstante veredicto (R., 34). 
The motion for a new trial was overruled, but the motion 
for judgment non obstante veredicto was granted, and the 
assessment was ordered to l>e cancelled, and from this there 
was an apj^eal in open court (R., 36). 

There were certain exceptions taken to the charge of the 
presiding justice, which were stricken from the bill of ex¬ 
ceptions because they were not set out in ex ten so, but 
counsel had merely indicated, at the trial table, the portions 
of the charge excepted to, and had set out in extenso the 
excepted portions in the Dill of exceptions. 

The main issue submitted to the jury was the question 
whether Abert was the agent of Mrs. Witmer (R., 40, 48). 
The verdict being in favor of the defendant, the jury must 
have found that he was such agent. But the court says, in 
granting the judgment non obstante, that the jury found 
upon an immaterial issue (R., 36). 

Assignment of Errors. 

'Plie appellant assigns for error: 

1. The action of the court in overruling the objection of 
the defendant to the jury being sworn in the case. 

2. The action of the court in refusing to discharge the 
jury and to quash the writ. 

3. The action of the court in granting the motion for 
judgment non obstante. 

4. The action of the court in entering judgment for 
plaintiff. 


— 
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ARGUMENT. 

Three questions arise in this case for the consideration of 
the court, the determination of one of which in favor of 
the plaintiff in error will necessarily result in a reversal of the 
case. 

First, whether the ]>etitioner for the writ of certiorari was 
entitled to a trial by jury; second, whether the trial justice 
could reverse the verdict of a jury and give a judgment in 
favor of the petitioner; and third, whether the trial justice 
could, upon an inspection of the record, reverse the action 
of a former justice in refusing a judgment and grant judg¬ 
ment in favor of the petitioner, and if so, whether that 
action was proper. 

I. 

((f) It was the invariable rule at common law, and in 
those States where the common law prevailed, that certiorari 
was tried upon the return made to the writ. This has been 
the uniform practice in this jurisdiction, in the courts of 
Maryland, and is the doctrine announced by the Supreme 
Court of the United States, and in all of those States where 
the rule has not been changed by statute or where it has not 
l>een supplanted by custom of many years' standing. There 
is no known instance in the history of the courts of the Dis¬ 
trict of Columbia of a trial by jury under a writ of certiorari. 

The return in all such cases has been held to be conclusive. 

D. C. vs. Burgdorf, 0 App., 465, 471. 

Padgett as. D. C., 17 App., 255, 261-2-3. 

D. C. vs. Brooke, 2f App., 563, 565-6. 

Harris vs. Barber, 6 M., 586, 594-5. 

Harris vs. Barber, 129 U. S., 366, 371-2. 

Adams vs. Horr, 6 D. C., 40. 

Market Co. vs. Summy, 3 McA., 59. 

Adams vs. Horr, 6 D. C., 40. $ . 
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(In Walker rs. D. C., 6 Mackey, 352, 353-4, it was 
held that there could he no relief in certiorari proceedings 
where the records had been lost. Opinion by Cox, ,/.) 

Swann vx. Cumberland, 8 Gill, 150; Williamson r*. Car¬ 
man, 1 G. & J., 90: The writ will not he granted to bring the 
case on its merits, as distinguished from the question of 
jurisdiction. 

Rayner rx. State, 52 Md., 368, opinion by A Ivey. 

•J. Hall rx. State, 12 G. & .T., 329. 

Gaither vx. Watkins, 66 Md., 576. 

Kane rx. State, 70 Md., 546. 

“We must take the case as stated in the return without 
travelling into the merits of the case.” 

Overseers rx. Cummings, 2 Dal., 114. 

“If the return is false the justice is liable.” Id. The 
case must he determined by the record and return. 

Ex Parte Lange, 18 Wall., 163. 

See also Harris vx. Barber, 129 U. S., 366, 371-2. 

In II Spelling on Injunctions, §1949, the author states 
that at common law, and in all jurisdictions where the rule 
lots not been changed by statute, certiorari must he deter¬ 
mined on the record and return; but that in most of the 
States, by imperceptible degrees, the remedy is employed 
more freelv than at common law, and has virtually the effect 
of a writ of error. But, unless changed by statute, ‘‘it does 
not lie to examine into decisions of fact based upon evidence, 
except such as appeal’s upon the face of the record.” • 

No more facts need l>e recited than to determine the ques¬ 
tion of jurisdiction (II Spelling, 2005). The return is con¬ 
clusive (id., 2010). The return to the writ of certiorari must 
he taken as conclusive, and no affidavits will be considered to 
show that it is false, or that tend to contradict it” (Harris on 
Certiorari, 126, p. 94). “Upon a common-law certiorari the 
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return is held conclusive as to the facts alleged, and the 
court, must give judgment upon the record and proceedings 
embraced in such return” (id.) ‘‘Nor can the court refer 
it to a referee to ascertain the truth of the facts stated in the 
return” (id., p. 95; see also 4 Am. & Eng. Enc. PI. Pr., 
226-7, 277, 280). Oral evidence, affidavits, and depo¬ 
sitions not admissible (id., 282 and notes, 284, Harris, 59). 

It is significant that when the Code was enacted the law¬ 
makers intended to make certain changes in common-law 
practice as to certain extraordinary writs, and they did this 
in the action of mandamus, where a trial is provided for 
u]K)ii facts either by the court or by a jury (sections 1273 to 
1282 of the Code), but no such change is made in the prac¬ 
tice relating to certiorari. 

During the course of trial Justice Anderson conferred with 
Justice Stafford, who had held that the return was sufficient 
as a matter of law, talked with the latter about the question 
of the propriety of a trial by jury, and intimated that Justice 
Stafford had changed his views upon that question. Judge 
Anderson then handed down the following memorandum: 

“The writ of certiorari only o]crates to bring up 
the record, and where no invalidity is apparent on 
the face of the record, but must l>e shown by evidence 
aliunde, no remedy can be afforded under the cer¬ 
tiorari proceeding, but resort must be had to a court 
of equity. 

“In Ogden City vs. Armstrong, 168 U. S., at p. 
237, the Supreme Court of the United States laid 
down this doctrine, as follows: 

“ ‘But the present case would seem plainly 
to be one of equitable jurisdiction within the 
doctrine of that case. What is complained of 
is no mere irregularity of error in the assess¬ 
ment. As we have seen, there was an entire 
want of jurisdiction in the common council 
to proceed for want of the assent of the requi¬ 
site proportion of property owners, and the 
assessment and tax, were, therefore, void. 
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That there was no plain and adequate remedy 
by certiorari would seem to he evident. 
Upon that writ nothing could have been 

SHOWN BY EVIDENCE OF FACTS OUTSIDE OF THE 
RECORD. It IS TRUE THAT, IN SOME OF THE 

States, provision is made by statute to 

BRING SUCH EVIDENCE IN, BUT SUCH IS NOT 
SHOWN TO HAVE BEEN THE CASE HERE. It IS 
AN ADMITTED FACT UPON THE FACE OF THE 
PLEADINGS THAT THE COMMON COUNCIL ACTU¬ 
ALLY FOUND THAT THE NECESSARY JURISDIC¬ 
TIONAL FACT EXISTED, AND THAT SUCH FIND¬ 
ING WAS MADE A MATTER OF RECORD. TlIE 
PLAINTIFFS ALLEGED IN THEIR BILL AND THE 
DEFENDANTS IN THEIR ANSWER DENIED THAT 
THE FINDING OF THE JURISDICTIONAL FACT 
BY THE COMMON COUNCIL WAS NOT A TRUE 

finding. Such an issue required evidence 
dehorn the record of the proceedings before 
the council in order to impeach their finding! 

“No such issue can be tried in a certiorari proceed¬ 
ing in this District, as there is no statutory provision 
authorizing it. And the court is not aware of any 
previous case in this District in which such an issue 
was attempted to be tried by certiorari. On the con¬ 
trary, in the previous case of Handley vs. MacFarland 
et ah, Equity, No. 25305, this court in a written 
opinion tiled by Mr. Justice Stafford, said, everruling 
the contention then made by the District, that cer¬ 
tiorari was the proj»er remedy: 

“ ‘It is objected under the first clause that 
the only proper remedy for such a wrong as 
is here complained of is the writ of certiorari, 
but the writ of certiorari only operates to bring 
up the record, and this hill admits that there 
is no invalidity apparent on the face of the 
record; consequently, the remedy afforded by 
that writ would be of no avail in a case like 
this. Dish of Col. vs. Burgdorf, 6 App. D. C., 
465, at p. 471/ ” 
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The Handley case referred to in this memorandum (not 
reported) was a case tried by Justice^Stafford in the equity 
court. Notwithstanding this view, the case went on for a 
jury trial. 

{b) The petitioner was guilty of laches. The proceedings 
looking to the condemnation of the wall were l>egun in 
September, 1906, and the petition for a writ of certiorari 
was not tiled until July 9, 1908. This was not diligence. 
All the authorities require that the writ shall be applied for 
without delay. No excuse for this long delay is found any- 
where in the record. Padgett vs. D. C. App., 255, 261-262, 
citing Farmington vs. Colo rs, 112 Mass., 206, 212; 4 Enc. 
PI. and Pr., 130, 131, 236; Harris on Certiorari, §187, 
§§291, 233, 790, 795; II Spellington Injunctions and Ext. 
Remedies, §1959; circumstances of extraordinary character 
may excuse delay, id., 133, n. Where no limitation is fixed 
application must be made within a reasonable time, and 
before public money has been expended, 4 PI. & Pr., 140, 
141. 

• 

(c) Petitioner was not entitled to a writ of certiorari if 
she had another and adequate remedy. I). C. vs. Burgdorf, 
6 App., 465, 471; Trs. Presbyterian Church vs. D. C., 34 
App., 600; Mark vs. I). C., 35 App., 574. 

Petitioner had another and adequate remedy which she 
should have pursued. She should have paid the assessment, 
under protest, and brought an action of assumpsit to recover 
it. 


Mark vs. D. C., 35 App., 574, 576: 

“If, then, the property of the petitioner shall be 
seized or sold for the collection of the tax, or he be 
compelled to pay the tax, he will have an ample rem¬ 
edy for redress. See District of Columbia vs. Chap¬ 
man, 25 App. D. C., 95-98; District of Columbia vs. 
Glass, 27 App. D. C., 576-580.” 

2b 
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The cases above cited were actions of assumpsit. If the 
property were sold at a tax sale, a bill in equity would lie 
to remove a cloud on % the title. 

(d) The petitioner knew that condemnation proceedings 
were going on, that the wall was dangerous, yet stood by, 
quiescent, until the public money had l>een expended upon 
her property to make it siife. Her mouth is now closed to 
say that the proceedings were not legal. 

In taxes and assessments a party will not l>e permitted to 
remain quiet until the benefit is secured and then avoid 
payment (4 Am. & Eng. Enc. 1*1. A' Pr.. 138, 139). The 
party is estopped by standing by and |>ermitting work to be 
done. 


Harris on Certiorari, §1903: 

“It is a general rule, now fully accepted in this 
State, that where the owner of property subject to as¬ 
sessment for public improvements, stands by and 
makes no objection to such improvements, which 
l>cnetit his property, he may not deny the authority 
by which the* improvements are made, or defeat the 
assessments made against his property for the benefits 
derived; and that this is true both where the pro¬ 
ceedings for the improvement are attacked for irregu- 
laritv, and where their validitv is denied, but color 
of law exists for the proceedings.” 

Com rs r*. Plotner, 149 Ind., lib, 119, cited in 
2 Cooley (3d ed.), p. 1515, with many other 
cases from Indiana, Iowa, Kentucky, Massa¬ 
chusetts, Michigan, Missouri, Nebraska, New 
Jersey, New York, Oregon, and Pennsyl¬ 
vania. Approved in Wight r.v. Davidson, 
181 U. S., 371-377. 

Kellogg tvs*. State, 15 Ohio St., 64: 

“Where county commissioners acting ostensibly 
under the provisions of the act of March 24, 1899. 
‘to provide for locating, establishing and constructing 
ditches, drains and water courses/ have established 
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and constructed a ditch and to pay for the same have 
levied an assessment on the lands of persons benefited 
therebv: Held, that where a party on whose lands 
such ditch has been wholly or in part constructed, 
has stood hv and failed to resort to any remedy legal 
or equitable until after the ditch was made, a court of 
equity w'ill not interfere by injunction to prevent the 
collection of such asse^ment, even if it he assumed 
tlint the proceedings of the commissioners have so far 
failed to conform to the provisions of said statute as 
to render them wholly illegal and void in law” (Syl.). 

Vickery vs. Hoard, 134 Tnd., 554: 

“Proceedings attacked on the ground that the law 
under which thev were had was unconstitutional. 
The court held, that one who receives a benefit under 
an unconstitutional law cannot deny the constitu- 
tionalitv of such law.” 

McCoy c*. Able, 131 Tnd., 417: 

“Principle and authority forbid that property- 
owners should be allowed to stand by inactive and 
passive until after the work has been done and then 
come in and attack either the contractor or the value 
of the work and materials without compensation.” 

Koss vs. Stockhouse, 114 Ind., 200: 

“One who acquiesces with knowledge cannot escape 
payment for the actual benefits received, even though 
the proceedings turned out to be void; he cannot 
enjoy the benefits and escape the burden unless he 
interfere or give notice before the benefit is received.” 


Where an owner has knowledge of work being done by a 
municipality, lie is put on inquiry as to the right of the 
corporation, and if he remain silent and fail to assert his 
remedy until after the improvement has been made and paid 
for by the municipality, he cannot resist the tax assessment 
on the ground of illegality of the proceedings, even where he 
did not know of such illegality. 

State vs. Mayor, 36 N. J. L., 162. 

State vs. Mayor, 40 N. J. L., 246. 
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The court below erred in granting a judgment non ob¬ 
stante veredicto juratorum. 

“If the verdict he for the defendant, the plaintiff, 
in some cases, moves for judgment non obstante vere¬ 
dicto; that is, that judgment be given in his own 
favor, without regard to the verdict obtained by the 
defendant. This motion is made in cases where, 
after a pleading by the defendant in confession and 
avoidance, as, for example, a plea in bar and i.^ue 
joined thereon, and verdict found for the defendant, 
the plaintiff, on retrosjactive examination of the rec¬ 
ord. conceives that such idea was bad in substance, 
and might have been made the subject of demurrer 
on that ground. If the plea was itself substantially 
bad in law, of course the verdict, which merely shows 
it to he true in j>oint of fact, cannot avail to entitle 
the defendant to judgment; while, on the other hand, 
the plea, being in confession and avoidance, involves 
a confession of the plaintiff’s declaration, and shows 
that lie was entitled to maintain his action. In such 
case, therefore, the court will give judgment for the 
plaintiff, without regard to the verdict: and this, for 
the reason above explained, is also called a judgment 
a* agon confession, (s.) Sometimes it may lie ex¬ 
pedient for the plaintiff to move for judgment, non 
obstante, etc., even though the verdict he in his own 
favor; for in such a case, as above described, he takes 
judgment as upon the verdict, it seems that such 
judgment would be erroneous, and that the only safe 
course is to take it as upon confession, (t.)” 

Tyler’s Stephen on Pleading, pp. 126, 127. 

Shipman’s Common Law Pleading, pp. 100. 
191. 

"Judgment Non Obstante Veredicto. —A judg¬ 
ment non obstante veredicto. is a judgment rendered 
in favor of one party notwithstanding the verdict ob¬ 
tained by the other party, and is properly given when 
it appears to the court that the party obtaining the 


13 


verdict has shown himself to he in the wrong, and 
that the issue, though decided in his .favor by the 
jury is on a point which does not better his case.” 
Citing Ilogan vs. Ross, 13 How., 173; 14 L. Ed., 100; 
Minor vs. Mechanics Bank. 1 Pet., 40; 7 L. Ed., 47. 

7 U. S, Encvc., 571. 

\ * 

‘‘Where a verdict was for the defendant, where the 
plea confessed a cause of action, the courts would 
render judgment for the plaintiff without regard to 
the verdict, which was called a judgment “non ob¬ 
stante veredicto” 

Wentworth vs. Wentworth, 2 Minn., 277, 282 
(Gil., 238, 243). 

72 Am. Dec., 07. 

“At common law a judgment non obstante vere- 
(fieto was entered for the plaintiff, when the plea con¬ 
fessed the cause of action and set up insufficient mat¬ 
ters to constitute either a defense or a bar, or, as ex¬ 
pressed by Smith, act 161, it is a judgment rendered 
in favor of the plaintiff notwithstanding the verdict 
for the defendant, and is given upon motion by the 
plaintiff, when, on an examination of the whole pro¬ 
ceedings, it appears to the court that defendant has 
admitted himself to he in the wrong, and that, though 
decided in his favor by the jury, it is on a point which 
does not at all better his case. The complaint being 
confessed, the plea must have been bad in substance, 
not merely in form, it seems, to have entitled the 
plaintiff to a judgment notwithstanding the verdict. 
Hill vs. Ragland (Ky.), 70 S. W., 0.34, 637.” 

Vol. 5, Words and Phrases Judieiallv Defined, 
p. 4820. 


As such a judgment must be granted, if at all, upon the 
record, it follows that the evidence cannot be looked to in 
determining a motion for such judgment. It cannot l>e 
rendered merely because the verdict is against the weight of 
the evidence. 

11 Enc. PI. Pr., 912-917. 












If the evidence was such that a verdict for plaintiff could 
reasonably l>e found by the jury in the honest discharge of 
their duty, the court below properly refused to give a bind¬ 
ing instruction for tbe defendant, and properly denied the 
motion for judgment non obstante veredicto. 

Car Co. vs. Weisser, 180 Fed., 663. 

The judgment is applicable only where the defense set 
up is in the nature of a plea of confession and avoidance, 
and the jury find the facts with the defendant, but in law 
it is an insufficient defense. 

Audit Co. vs. Taylor, 15*2 N. C., 272. 

Aldrich es. Mathias, 114 111., 590, citing 
Walker vs. Scott, 106 N. C., 5662, as holding— 

“that the granting judgment non obstante veredicto 
is very restricted and is confined to causes where the 
plea confesses a cause of action and the matter relied 
on in avoidance is insufficient and where the plea may 
be treated as a sham plea.” 

It is error to refer to the evidence and predicate such a 
judgment thereon. 

It is error to submit a particular fact in a cause to a jury, 
and after the fact has l>een found by them to enter judgment 
for the party against whom it was found on the ground that 
the evidence was insufficient to establish it. 

Oil Co. vs. Forsyth, 48 Pa. (12 Wright). 281. 

III. 

(") Had the trial judge the power to reverse Mr. Justice 
Stafford u]Min the question whether the return in the case 
was sufficient or not? 

While no adjudications have been found bearing directly 
upon this proposition, the act of the trial judge seems to be 
in contravention to the practice which obtains in somewhat 
analogous cases under the rule of stare decisis. 
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“Decisions of Co-ordinate Courts. —To secure uni¬ 
formity of decisions a court will, as a general rule, 
adhere to a principle laid down by a court having 
co-ordinate jurisdiction until it is changed by the 
decision of a higher court. This rule is followed by 
both State and Federal courts. Thus, a Federal cir¬ 
cuit court will abide by decisions made in its circuits, 
even though it considers the decision inconsistent with 
principle and though it would not take the same view 
were the question a new one/’ 

*26 Enc. Law, p. 165, par. 6. 


Whether or not this action was a violation of any settled 
principle of law, it was contrary to the established practice of 
the court. It has been the invariable custom, so far as 
knowledge of counsel extends, for the ruling of one justice, 
made at some preliminary stage of the case, to be regarded 
as the law of the case and to he followed as a matter of 
course by any other judge l>efore whom that case subse¬ 
quently arose. The necessity for this doctrine is apparent. 
It is a very common matter for one case to be passed upon 
at different stages by two or more judges, and if the rule 
adopted at an early stage of the case is not applied or fol¬ 
lowed at a later stage, the second or third judge before whom 
the case comes may decide according to his own views; 
then when the final trial of the case is reached neither liti¬ 
gants nor counsel would know upon what basis the trial 
would proceed—whether or not the rulings formerly applied 
would l>e adhered to or whether every question in the case, 
whether previously adjudicated or not, would be open to 
fresh attack and fresh review. In the present case this 
practice was adhered to in one instance and departed from 
in another. First the presiding justice appeared to be con¬ 
vinced in his own mind that a jury trial was not proper, 
and intimated that Mr. Justice Stafford had come to this 
view; nevertheless the case went to trial of the facts, with a 
verdict, as before stated, in favor of the defendant. 

In the second place, the presiding justice decided that upon 



the return no sufficient defense was disclosed to the peti¬ 
tion—that is, under the settled decisions of the courts this 
is the only theory upon which he could have rendered a 
judgment non obstante. But Mr. Justice Stafford had de¬ 
cided at an earlier stage of the case that the return was suffi¬ 
cient and had refused a motion for judgment. This ruling 
the trial justice refused to follow. 


(b) Was the action of the trial judge proper, conceding 
that he had power to pass upon the sufficiency of the return? 

If all the foregoing questions in this brief set out should 
be determined adversely to the plaintiff in error, and the 
case turn tinallv on the sufficiency of the return made by 
the District of Columbia, it is submitted that the action of the 
trial justice was error. 


Che return was carefully prepared and amended so as to 
meet every material allegation of the petition, and the suffi¬ 
ciency of it was argued at great length on the motions made 
by the petitioner, li the case is to be adjudged upon the 
petition and the return thereto, judgment must be rendered 
quashing the petition and dismissing the writ. 

It is respectfully submitted that the decisions of the trial 


court constitute error on the several points argued, and that 
the judgment below should be reversed with directions to 
dismiss the petition and quash the writ of certiorari issued 
herein. 


EDWARD II. THOMAS, 

Corporation Counsel; 
FRANCIS H. STEPHENS, 
Assistant Corporation Counsel, 

For Plaintiff in Error. 
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Statement of the Case. 

Mrs. Roberta Witmer has been the owner of the 
building and premises No. 1206 Pennsylvania Avenue, 
Northwest, Washington, D. C. since the 7th day of 
Februarv, A. D. 1900. 

At the time of the proceedings in the record set forth, 
William H. Amiss was the tenant in possession of the 
property, and occupied it as sublessee of Louis Waters, 
under leases duly recorded in the land records of the 
District. 

Certified copies of all of said contracts, viz: leases, 
extension, assignment, etc., were offered in evidence 
(Rec., pp. 40 [78], 45 [89]); and appear in full in the 
record, pages 50 to 60 inclusive. 

The party wall dividing the two buildings of Mrs. 
Witmer and Winston was, on August . 10, 1906, amply 
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sufficient for use as the party wall for the two adjoining 
buildings as then constructed (Rec., p. 3 [5]). 

It is specifically averred in paragraph 7 of the petition, 
that the party wall in question, had been so used for 
said two buildings continuously for more than twenty 
five years prior to August 10, 1900. This averment is 
not denied by the District; but in paragraph 8 of its 
answer it is stated, indefinitely as to time, that the wall 
was in cracked, weak, and unsafe condition prior to 
said excavation, and that Acting Inspector of Buildings 
A. M. Poynton did inspect said wall and found it 
entirely unfit for the purpose of serving as a party wall 
between the premises No. 1206 and the new building 
to be erected (Rec., p. 10; pars. 7 and 8). 

If this condition of affairs was true, then from the 
alleged examination of said wall, “by the architect 
(A. M. Poynton) and the builder of the proposed new 
building to be erected (Schneider), the said Acting 
Inspector was by his official duty bound to have made a 
record of his said inspections, and taken action against 
said Winston, and Mrs. Witmer, for maintaining an 
unsafe structure. See secs. 4 and 5 of the Building 
Regulations, Record 45. There is no such record. 

It is a significant fact in this connection, that on 
August 18, 1906, Winston and Schneider report in 
writing to the Inspector of Buildings that the wall to 
the west is defective and unfit for the purpose of the 
new building about to be erected, and request that it 
be condemned under section 74 of the building regula¬ 
tions; but there is no record of any complaint as to the 
condition of the wall to the east , or of its being no longer 
fit for common use, or defective in any respect. It was 
by sections 41 and 42 of the said regulations, made the 
duty of the building owner to have u sufficiently sup¬ 
ported and protected all neighboring property and 
structures, or any portion thereof affected by such proc- 
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ess, during the construction, alteration, repair or 
removal, etc., thereof. 

And as to how such support and protection should be 
given by the building owner appears in said section 42, 
viz: 

“All excavations shall be so protected by 
sheet piling or adequate shores, if necessary, by 
the persons causing the same to be made, that the 
sides shall not cave in and that adjoining build¬ 
ings and property shall not be damaged.” 

If it was true that the wall in question was, on October 
25, 1906, and always had been 6 $ inches out of plumb, 
as stated in Schneider’s refusal to comply with the 
requirements of the Building Inspector (Rec., p. 21), 
he and the architect should have made report to the 
inspector before the 7th of September, 1906, when 
he braced and temporarily supported the said west 
wall of No. 1206 and the pier thereof (Rec., p. 22, 4 [7]). It 
was his, the owner’s, duty to have protected the wall 
and Mr. Poynton, his architect and the official inspector, 
should have enforced such action. 

There is a material averment in the petition of Mrs. 
Witmer in paragraph 8, page 4, and not denied by the 
respondent in its answer, viz: when the excavation was 
open and which exposed the entire west wall of her 
said building to view; by and through her— 

“authorized agent, George B. Stone, on or about 
the 4th day of September, 1906, made application 
to A. M. Poynton, Esq., the Assistant Inspector 
of Buildings (in the absence of the Inspector of 
Buildings), as to whether it was necessary for the 
petitioner to do anything for the protection of 
said west wall,” 

this averment is admitted in paragraph 8 of the answer 
of the District, by failure to deny the said specific 
material averment, and which for purposes of this 
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case should he taken as true. In paragraph 8 of the 
answer (Ree., p. 10) the District denies that Acting 
Inspector of Buildings, A. M. Poynton, informed said 
agent as alleged, viz: that the wall had been inspected 
by him, was a good one, the stone foundation solid, 
and unnecessary for petitioner to protect it; but the 
answer wholly fails to state that he gave any notice 
or warning to said agent that the wall had any weakness 
whatever, or was in cracked, weak, and unsafe condition 
prior to said excavation. 

The building No. 120G Pennsylvania avenue was a 
three-story brick, while Winston’s new house was to be 
forty-seven feet high (Rec., p. 3; secs. 6, 13; par. 11), 
and while the old party wall may have been insufficient 
for the new building it was sufficient for the old houses. 

The building permit was granted to Winston August 
18, 190b, and was granted subject to the “provisions 
of the Building Regulations of the District'' (Rec., p. 17). 
The additional areas and vault permit application was 
dated August 11 and 13, 190b, and endorsed by Captain 
Morrow, August lb, 190b, and by T. Lanham, Super¬ 
intendent of Parking, I). August 17, 190b. 

Between the 18th of August and the 7th day of 
September, 190b, said Winston procured his said land 
to be excavated, so as to expose the entire foundation 
of said party wall (Rec., p. 10, par. 8), and in paragraph 
9 of responent's answer, it admits that said wall was 
cracked and dangerous on said latter date. Prior to 
the excavation being made it was not within the power 
of Winston’s architect, A. M. Poynton, who was at the 
same time the Acting Inspector of Buildings (Rec., p. 10 
[8], and 12 [23]) to know whether the wall was “in a 
cracked and weak and unsafe condition;” nor could 
Schneider have known it prior to the making of said 
excavation. 
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The doctrine of “res ipsa loquitur” applies and gives 
indisputable evidence that on the 4th of September, 
1906, the said wall was not in a cracked, weak, and un¬ 
safe condition prior to the making of the excavation 
and the said date. 

If it had been unsafe on said date, it was then the 
imperative duty of said Poynton, Acting Inspector of 
Buildings, to have so notified Mrs. Witmer’s agent, 
George B. Stone, and such official action should have 
been entered of record, in the inspector’s office, and filed 
as part of the return with the answer of the respondent 
in this case. 

The west wall of Mrs. Witmer’s building was a party 
wall, and the same was the east wall of Winston’s build¬ 
ing. On August IS, 1906, the Building Inspector was 
notified by Winston, owner, and Schneider, his builder, 
that the west wall of No. 1208 and 1210 Pennsylvania 
avenue was defective and unfit for the purpose of their 
new building (Rec., p. 20 [37]). 

The party wall of No. 1206 Pennsylvania avenue 
retained its character as such before and after the 
Winston house was torn down, and it was his duty as 
building owner, to protect the said party wall during 
and until completion of his building operations. Winston 
could not escape responsibility as to the said party wall, 
damaged in his excavation, by failing to protect and 
omitting to use again said party wall. 

If during these operations and his excavation, said 
wall thereby became “cracked and bulged and in a 
dangerous condition,” (Rec., p. 20 [38]), it was Win¬ 
ston’s duty, fixed by section 41 of the Building Regula- 
tions, to restore Mrs. Witmer’s adjoining property, 
and it was not her duty to do so. 

By section 4 of the Building Regulations, it is made the 
duty of the Inspector of Buildings to enforce these regula- 
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tions by prosecution in the Police Court and upon con¬ 
viction, the court, under section 195 of said regulations, 
could punish by fine, and a like fine for each day such 
violation has or may continue (Rec., p. 45). 

The first record as to defective condition of said 
party wall was September 8, 19CG (Rec., p. 20 [38]), 
being a notice from the Inspector of Buildings to W. 
Stone Abert, attorney , Roberta K. S. Witmer, owner, 
that the wall was cracked and in a dangerous condition. 
By said notice said Abert was notified to take immediate 
steps to have the building placed in a safe condition 
and to have the said dangerous wall taken down within 
five days from receipt of this notice. By this notice 
it then appeared that Abert was the recognized attorney 
of Mrs. Witmer. and not claimed to be her agent. 

It is averted in paragraph 9 of the petition, and not 
traversed by the answer or return, that when the said 
wall, on or about the 7th day of September, 1906, 
became and wa< cracked, damaged, and in danger of 
falling down, without 


“any fault or neglect of the petitioner (Mrs. 
Witmer). Whereupon the said Winston and his 
said agent Schneider braced and temporarily 
supported the said west wall and pier thereof’ 
(Rec., pp. 4 [7[, 22). 


The Inspector of Buildings, as we claim, knowing that 
Mrs. Witmer was entirely innocent of any act, neglect 
on her part, or duty to repair said wall, which had 
been damaged by Winston s building operations ex¬ 
clusively. said inspector, in behalf of the District, 
waived the procedure against Mrs. Witmer and elected 
to proceed against the party responsible, L. I). Winston, 
and sent him a written notice, care of A. M. Boynton, 
and a like notice to the builder, Henry Schneider, 
inviting their attention to section 41 of the Building 
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Regualtions (Rec., p. 45), in connection with the work 
authorized under permit No. 549 for said new building— 

“issued August 18, 1906, at 1208 Pennsylvania 
avenue, northwest, and you (Winston) are hereby 
notified to restore the adjoining property and 
structures affected by your building or excavation 
or in any manner damaged as a result of your 
operations or that of your builder, so that they 
will be in as good condition as they were immedi¬ 
ately prior to operations. You are given five (5) 
days to commence such work, which must be com¬ 
pleted within 60 days.” 


On October 25, 1906 (Rec., p. 21), by written response, 
Winston failed to deny that the damage was caused 
as charged, but claimed that he was advised by counsel 
that he was not compelled by any law or regulation 
to do what was required, and therefore declined. On 
the same date, Schneider, by written response to the 
Inspector of Buildings, likewise failed to deny that the 
said damage was caused as charged; but he stated 
that— 


“said wall is now and always has been 0 1-2 inches 
out of plumb, and was not used by Mr. Winston 
as a party wall because unfit for the purpose, 
and further, that all necessary precautions were 
taken by me in excavating for Mr. Winston’s 
house,” 


and being advised that he was not liable for the restora¬ 
tion of said wall, declined to comply with the notice of 
the Inspector of Buildings. 

The notice of September 8, 1906, from the Inspector 
of Buildings was given under section 14 of the regu¬ 
lations (Rec., p. 44), and the existing conditions were 
not as set forth in sections 15 and 16; which latter 
section (16) was for convenience published among the 
said regulations, but was part of the act of Congress 
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of March 1, 1899. 30 Statutes at Large, chap. 323, 

p. 923. 

The said section 14 of the Building Regulations 
(not the act of Congress) provided that “the interested 
parties may appeal in writing to the commissioners 
from the order of the inspector, as to repairs . 
upon depositing $30 to pay the fees of an examining 
commission, consisting of three members selected from 
disinterested and competent builders’ architects and 
engineers. 

There is no provision in the act of Congress of March 
1, 1899, for an appeal from the action of the Inspector 
of Buildings, and the action and notices of said inspector, 
dated September 8, 1900 (Rec., p. 20), and of October 
20, 1900 (Rec., p. 21), could only relate to said section 
14, which was enacted by the commissioners and not 
by Congress. 

The use of the expression by the Inspector of Buildings 
referring to a “ board of surveu" upon appeal, j n his notice 
of October 20, 1900 (Rec., p. 22 [42]), could only refer 
to the commission appointed by the Commissioners 
of the District of Columbia under said section 14 of 
their own enactment (Rec., p. 44), the reference to the 
act of Congress approved March 1, 1899, as governing 
proceedings on appeal, was a mistake, as no appeal is 
provided for by said act. And the notice, that the 
inspector would make arrangements to repair this wall 
and vacate the premises unless there was an appeal , 
could not have referred to the said act of Congress. 

The act of Congress of May 1, 1906, section 1. does 
provide a permanent board to examine and condemn 
unsafe buildings, and provides that they be put into 
sanitary condition or to be vacated, demolished, and 
removed . . . but no power was vested in the 

inspector by the said act of 1899 to cause the premises 
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to he vacated by the tenant thereof as was done by said 
inspector’s order on or about the 26th day of November, 
1906 (Rec., p. 5; par. 11). The inspector was evidently 
acting under the said act of Congress of May 1, 1906, 34 
Statutes at Large, p. 923, which superseded and repealed 
the act of 1899. 

It was not within the power of Mrs. Witmer or any 
alleged agent of hers, prior to November 5, 1906, to 
appoint or decline to appoint a member of the proposed 
Board of Survey. 

The notice of that date, purporting to come from the 
Commissioners, requesting said W. Stone Abert to 
nominate a second member of said board within five 
days, “to determine what steps were necessary to render 
said wall safe or direct its removal .” In the event of 
failure to appoint a member of said Board of Survey 
within the time specified , a survey would be made of the 
wall in question by the Inspector of Buildings, and the 
person chosen by the Commissioners, Mr. J. L. Smith- 
meyer. 

The said period of five days not having expired, the 
said Inspector of Buildings, and said Smithmeyer pre¬ 
maturely, in two days after the date of said notice, viz, on 
November 7, 1906, met, examined the said building 
without giving any notice to any one, of their view 
or meeting, and made their report to the Commissioners 
of the District of Columbia. 

The Inspector of Buildings, by endorsement, trans¬ 
mitting said report to the Engineer Commissioner on 
November 7, 1906, recommended that a copy of the said 
within report be served on the owner Mrs. Witmer, 
through Mr. Wm. Stone Abert, 408 5th street N. W. 
(Rec., p. 29). 

No action whatever was taken by the Commissioners 
upon said recommendation, and no copy of said report 
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was ever served on Mrs. Witmer, owner, or other inter¬ 
ested party, or said Abert (see Rec., p. 40). 

No record was ever made with the Commissioners 
of the District of Columbia of any such action, and 
the return fails to show that any such record ever 
existed, or that copy was ever served. 

The second amendment of the defendant’s answer 
sets out the following new matter, by way of confession 
and avoidance, that thereafter a copy of said report in 
writing was duly sent to and received by said Abert, as 
agent for the petitioner (Rec., p. 30); the first amended 
answer of the District (Rec., p. 27) avers that a copy 
of said report in writing was duly sent to said Abert 
as agent for the petitioner; the substantial sufficiency 
in law, of all three of the said answers and returns, was 
attacked by the petitioner’s motion to quash; the court 
quashed the original and first amendment, but over¬ 
ruled the motion to quash the third answer, return, and 
amended returns filed March S, 1909, and refused to 
grant judgment as prayed (Rec., p. 31). 

The letter ot the Inspector of Buildings of January 
4, 1907, states that it was apparently on October 20, 
1900, that Mr. Abert notified me . . . that he 
would not appoint a member of the Board of Survey 
(Rec., pp. 24, 25 1481). This alleged statement was made 
prior to November 5, 1900; and in the testimony of the 
inspector he states that: “He had this conversation 
with Mr. Abert before the board was appointed, fully 
a week before, in the month of October.” No, he (Abert) 
did not state positively whether he would or would 
not appoint a member of the board (Rec., p. 43). 

On November 20, 1906, the inspector notified Mr. 
Edmonston to proceed at once with the work, which he 
did, and made the wall and building safe (Rec., p. 25) 
and on January 4, 1907, reported the cost for assess¬ 
ment against the property. 
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It is incorrectly assumed on page 3 of appellants’ brief 
that— 

‘‘Mrs. Witmer knew of these proceedings, and 
knew what was going on, and her attorney kept 
her advised’’ (Rec., pp. 38, 39, 41, 42). 

The use of the term proceedings is confounding those 
taken before and those taken after the nth of November, 
1900. There is no record in the case that she was ever 
personally served with or received any notice of the 
proceedings, and no evidence that she received any 
information thereof subsequent to November 4, 1900, 
and prior to her return from abroad in November or 
December, 1907. She testified, as appears on page 38 
of the record, that she left her residence in Washington 
about the 17th or 18th of November (1900) to go abroad, 
and did not come back until the following November or 
December (1907). 

In cross-examination she stated (Rec., p. 39 [70]), 
that she talked with Mr. Amiss about this wall after she 
came back from Boston. She does not remember the 
date, but thinks it was in December , 1900, and she 
knew that condemnation proceedings had been taken 
at the time she talked with Amiss, evidently referring 
to her information as to the inspector’s action of 
September 8, 1900, or October 20. 1900 (Rec., pp. 20, 21). 

This conversation must have been prior to the 18th 
of November, 1900, because she could not have stated 
in December that she was then willing to repair the wall, 
which had already been torn down and rebuilt by 
Edmonston, who on November 20, 1900, was then the 
accepted bidder of the District and had at once proceeded 
with the work under his agreement with the District 
and had made the building safe (Rec., p. 25). 

All that the record shows is that after she returned 
from Virginia, October 1, 1900, she heard that the wall 
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had been cracked and was condemned, and under 
date of November 1, 1 <)()(>, the Building Inspector 
states in a communication to Colonel Biddle that he had 
notified Mrs. Witmer and Abert that said wall had been 
examined and condemned. This communication could 
not possibly refer to any notice subsequent in date to 
November 1. 190b. 

By the inspector’s notice to Abert of October 20, 1900, 
he referred to appointment of an “examining commission” 
called a board of survey, in the event that you (Abert) 
feel it necessary to appeal from the judgment of said 
inspector/' He could only have had reference to an- 
appeal preccdina the appointment of the examining 
commission, to be a board of survey, as provided for 
in section 14 of the Building Regulations. No such 
provision for appeal is contained in the act of Congress 
of 1S99. 


The notice of condemnation of September 8, 1906, to 
Abert, attorney, and Roberta K. L. Witmer, owner, 
was never served on Mrs. Witmer; and the subsequent 
notice to Abert of November 5, 1906, was a waiver of 
the two previous notices to him. and they were not 
binding on Mrs. Witmer. Justice Anderson so instructed 
the jury in his charge 1 Rec., p. 48 [95]), and no objection 
or exception to the said portion of the charge was made 
in behalf of the District of Columbia. This action of 
the trial justice was final, and is conclusive in this case, 
and not a subject of review. 

The question submitted to the jury as to whether 
Abert was the agent of Mrs. Witmer was not the main 


issue so submitted, as claimed by counsel in appellant’s 
brief. The trial justice, when he set aside and vacated 
the verdict of the jury, announced that it was on an 
immaterial point, and thereupon granted judgment 
non obstante veredicto in favor of the petitioner, Mrs. 
Witmer, and quashed the assessment (Rec., p. 36). 
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As to her alleged agent, she testified, referring to the 
period, during the months of September, October, 
and November, 1906, that she had no agent during this 
period, but her brother, George B. Stone, attended to 
anything that had to be done. She never had an agent, 
except the summer she was away, then her brother acted. 
She tried to get William Amiss, her tenant, to allow 
her to repair the west wall during said period, but he 
would not (Rec., p. 38 [74]). No one was her agent to 
collect the rent; her tenant sent her a check every month. 

She also testified that Abert was not her agent; 
he had no authority to collect the rents; no moneys of 
hers to pay for any improvements or taxes in September 
or October, 1906 (Rec., pp. 37, 38). Abert never acted 
for her in any way about anything except as a lawyer; 
he was trying to protect her as her attorney; he had 
acted as her attorney for the last twelve years. She 
knew that she did not confer any authority upon him, 
in regard to these premises, either as attorney or agent, 
before she left the city in November, 1906. 

Abert confirms Mrs. Witmer in his testimony in ever}' 
particular that he acted as her lawyer only, and not 
as her agent, and had no authority from her to act 
as her agent or in regard to any ratification of any 
alleged agency act of his. He denied that he had stated 
to the Building Inspector, either before November 5, 
1906, or between that date and the expiration of the 
five days thereafter, that he would not appoint a member 
of the commission or board of survey (Rec., p. 40). 
Any alleged statement of said Abert prior to November 
5, 1906, as to whether he would appoint a member of 
said commission or board was immaterial and absolutely 
irrelevant. He had no authority to do anything for her 
so far as the District of Columbia was concerned. He 
was merely looking out for her interests, with a view to 
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suing Winston and Schneider for injuring the wall 
(Rec., p. 40). 

Abert testified that he told the Building Inspector that 
this lady was not in good health and he did not wish 
her to he annoyed, and that if Amiss would give his 
consent in writing that Mrs. Witmer might rebuild the 
wall which was damaged by Schneider and Winston, 
and would release her from action for damages for going 
into his enclosure and interrupting his business, that 
witness would advise her to do so and believed that she 
would act upon his advice. He could not get the consent 
from Amiss, who said he would, but always refused to 
sign, when witness presented to him the release papers, 
prepared by witness one after another (Rec., pp. 40. 41); 
and he told the Building Inspector of his said advice and 
the action of Amiss. 

Edmonston testified that about a month or two before he 
figured on the work of repair for the Building Inspector, 
which bidding, as the latter states, was about November 
17, 1906 (Rec., p. 25), he (witness) had a talk with 
Mrs. Witmer about the wall; “that she told him that 
Mr. Abert ought to let him go on with it;” he knew the 
wall had been condemned (Rec., p. 44). 

As Abert had nothing to do with Edmonston’s going 
on with work contracted for by him with the District, 
he must have referred to going on with the repair of the 
wall, prior to the 5th of November, 1906, and before he 
bid thereon for the District. He talked with Mrs. 
Witmer before he talked to the inspector; it was before 
he (Edmonston) “talked with her , before she asked me 
to figure on the wall” (Rec., p. 44 [86]). 

As the witness states that he had previously figured 
on the work of repair of this wall for Mrs. Witmer he 
conclusively referred to a period prior to the time when 
Amiss finally refused to consent to Mrs. Witmer having 
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the repairs made, and before she left the city to go 
abroad, November 18, 1900. 

ARGUMENT. 

The original answer and return of the District of 
Columbia, and its two amended answers and returns 
taken together, were fatally defective and bad in 
substance. 

The petitioner, by her three several motions to quash 
the said answers and returns, properly raised the ques¬ 
tion of their legal sufficiency; and said motions to 
quash were each in effect and in substance a demurrer 
on the part of the petitioner, the appellee, to the defense 
by said pleadings interposed. 

The first motion by petitioner, to quash and to grant 
judgment, dated September 21, 1908, was granted by 
the court (Rec., p. 27). The second similar motion was 
granted February 19, 1909 (Rec., p. 30). The third 
motion to quash and for judgment, setting forth fully 
the grounds of the motion appear on pages 31 and 
32 of the record; and on June 18, 1909, the trial court, 
Mr. Justice Stafford presiding, overruled the said last 
motion. 

The only additional defense set forth in the said 
amendment, filed February 23, 1909, was the averment, 
unsupported by any return of any record in the custody 
or control of the District— 

'‘that thereafter a copy of the said report in 
writing was duly sent to and received by said 
Abert as agent for the petitioner” . . . 
(Rec., p. 30). 

This amendment was fatally defective, and not a com¬ 
pliance with the statute under which the District claimed 
to act, which required the copy of the report of the 
board of survey should be served upon the owner or 
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other interested parti/ as required by the act of Congress 
of March 1, 1899 (30 Statutes at Large, chap. 323, page 
923). 

For authorities directly in point see— 

Conway vs. Campbell, 38 Mo. App., 473. 

Dalton vs. Railway, 113 Mo. App., 71. 

Rathbun vs. Acker, 18 Barb. Rep., 393. 

21 Ency. of Law (2nd Ed.), 583, n. 3. 

The motion to quash is in effect a demurrer. 

Great Falls Co. vs. D. C., 19 D. C. Rep., 327. 

Ward vs. McRummond, 12 Texas Rep., 314. 

Bodman vs. Harris, 20 Texas Rep., 31. 

Schooner vs. Seattle, 6 Wash. Rep., 370. 

By section 1533 of the C ode, where the demurrer is 
overruled, the party demurring may plead over, without 
waiving his demurrer, and upon appeal shall have the 
benefit thereof as fully as if he had not pleaded o\er. 
This statute is a remedial one and must be libeiallv 
construed in the promotion of its object. 

The manner in which the report of board of survey 
was sent to and received by said Abert, agent, and the 
date thereof should have appeared by the record in the 
custody of the Commissioneis and the original proof 
of service or receipt thereof as record proof, or copy 
of the same, should have been made a part of the return 
in support of the answer, as was done in the case of— 

I). C. vs. Brooke, 214 V. S. Rep., 147. 

In considering the sufficiency in law of the answer 
and return, it should be conclusively presumed that no 
act was performed by the District or its agents, which 
was not made a matter of record in their custody, and 
upon which the District of necessity must have acted, 
before the wall was torn down or assessment made. 
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In the judgment of Justice Anderson granting judg¬ 
ment against the District, non obstante veredicto , and 
quashing the assessment, costs, penalties, etc., he recites 
that they “are illegal and made without authority of 
law” (Rec., p. 30). 

In order that Abert could have been such an agent 
of Mrs. Witmer, as a would have authorized any notice 
to have been given to or served upon him, it should have 
appeared affirmatively in the return and answer by 
record of such authority. 

Holtzman vs. D. C., 14 App. I). C., 401. 

I). C. vs. Burgdorf, 0 App. I). C., 478. 

The statute of March 1, 1899, if in force and not 
repealed by the act of Congress of May 1, 1900, required 
service of copy of report of Board of Survey upon the 
owner or other interested party. 

Mrs. Witmer was in the District, Abert was here, 
likewise the tenant Amiss, either one of them could have 
been served with copy of the said report; and proof could 
have been made of record by affidavit of service thereof, 
as appears as to service of copy of the assessment (Rec., 
pp. 20, 27). Or service upon the proper person could have 
been made through the Police Department (Rec., p. 23). 

Or, if the mere receipt , by the owner or interested 
party was sufficient, the registered mail receipt could 
have been obtained, filed of record and included in the 
return filed as an exhibit with the answer of the respond¬ 
ent. 

D. C. vs. Brooke, 214 IT. S. Rep., 147. 

Mr. Amiss, the tenant for years of the property, was 
as independent an owner as the tenant in fee. 

Tiedeman on Limitation of Police Power, sec. 126. 

That all the requirements of the statute law in force 
have been complied with and performed as conditions 
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precedent, ought to appear of record, and the burden 
is upon the respondent to show by such record when, 
how and by whom the service was made. Such burden 
does not rest upon the owner. 

Names vs. ('onus., 80 Mich Rep., 401. 

Taylor vs. Burnap, 30 Mich Rep., 730. 

Molett vs. Keenan, 22 Ala. Rep., 4S4. 

A fatal defect in the proceedings appears, in the 
failure of the acting Board of Survey to give the owner or 
.any one for her any notice of the time of their view of the 
premises or opportunity to be heard. 

Londoner vs. Denver, 210 l\ S. Rep., 385. 

McDonald vs. Littlefield, 5 Mackey R., 570. 

(ireat Falls vs. I). C., S Mackey R., 331. 

The Commissioners of the District of Columbia, 
acting together, gave the notice of November 5, 1000, to 
Abert, reciting that if he failed to appoint a member of 
said Board of Survey within the time specified, of five 
days from receipt thereof, the survey would be made 
(Rec., p. 23). 

Until the expiration of said five days the persons 
appointed had no power or jurisdiction to act,-and their 
premature action was void; and it was wholly immaterial 
whether Abert was or was not the lawfully constituted 
agent of Mrs. Witmer. A decree or report rendered in 
advance of the time at which the court or tribunal may 
lawfully acquire jurisdiction over a party is void. 

McDonald vs. Littlefield, 5 Mackey Rep., 571). 

Sturges vs. Hancock, 4 App. I). C., 291, 21)4. 

Plumb vs. Bateman, 2 App. I). ('., 172. 

Morse vs. U. Sr, 29 App. 1). C., 442. 

Vessel vs. Taylor, 12(> Ill. Rep., 25. 

Leach vs. Burr, 188 U. S. Rep., 512, 513. 
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The act of Congress of March 1, 1899, under which 
the District assumed to act, was repealed by the act of 
Congress of May 1, 1906. 

I). C. vs. Robinson, 30 App. I). C., 283. 

D. C. vs. Hutton, 143 U. S. Rep., 27. 

U. S. vs: Clafin, 97 U. S. Rep., 552. 

Fisk vs. Henaire, 142 U. S. Rep., 468. 

It conclusively appeared by the answers and returns 
that no notice of meeting or report of the Board of Survey 
was given, as prerequisites of legal action; and as such 
the two special prayers granted by the court established 
the law by said trial court (Rec., p. 49). The petitioner 
was entitled to judgment on the face of the answers 
and returns, without any evidence whatever, there being 
no question as to the right of the petitioner to judg¬ 
ment, she was granted the relief prayed for when the 
verdict was set aside (Rec., p. 36). 

Walters vs. Anthony, 20 App. D. C., 124. 

The trial by jury of the immaterial issue of fact, 
which was forced upon the petitioner by the last amend¬ 
ment to the answer and returns of the defendant 
(Rec., p. 30); but the defendant was not prejudiced by 
the verdict, nor can it assign for error the action of the 
court in granting a jury trial when the verdict was in 
its favor. 

Bethell vs. Mathews, 13 Wall. Rep., 2. 

County vs. Natl. Bank, 103 U. S. Rep., 777. 

Greenleaf vs. Birth, 5 Peters Rep., 132. 

Robert vs. Brock, 10 Wallace Rep., 528. 

If there was any issue of fact to try, a jury trial 
was proper. 

Code, D. C., secs. 69, 70, 71. 

Capital Traction Co. vs. Hoff, 174 U. 8. Rep., 5. 



Certiorari the Proper Remedy. 

“The writ lies to inferior courts and to special 
tribunals exercising judicial or quasi judicial 
functions, to bring their proceedings into the 
superior court, where they may be reviewed and 
quashed if it be made plainly to appear that 
such inferior court or special tribunal had 
(1) no jurisdiction of the subject-matter, (2) or 
had exceeded its jurisdiction, (3) or had deprived 
a party of a right or imposed a burden upon him 
or his property without due process of law.” 

Degge vs. Hitchcock, 35 App. 1). C., 22b. 

1). (\ vs. Mattingly, 28 App. D. C\, 17b. 

I). C. vs. Burgdorf, b App. I). C., 405. 

Hendley vs. I). Clark, 8 App. I). C., 1 bo. 

Ewing vs. St. Louis, 5 Wallace Rep., 4b3. 

d he writ has been availed in this District, to review 
the proceedings of special officers and boards acting 
in a judicial or quasi judicial capacity. 

Allman vs. D. C., 3 App. 1). C., 8. 

Jones vs. I). C., 3 App. 1). C., 2(>. 

Keyser vs. D. C., 3 App. D. C., 31. 

Schafer vs. I). C., 3 App. D. C., 33. 

D. C. vs. Allen, 15 App. I). C\, 70. 

The acts sought to be reviewed in this cause, were in 
their nature judicial, and when notice was not given 
before the work of tearing down the wall was commenced 
it was an attempt to take property by imposing upon it 
a burden without due process of law. 

Parsons vs. I). C., 170 U. S. Re])., 52. 

1). C. vs. Burgdorf, 6 App. I). C., 478-481. 

In the latter case, wherein on the return to the 
certiorari, the proceeding$in assessment were quashed, 
the decision on page 481 states— 
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“In this case, however, it does not appear 
from the record of proceedings produced on the 
return to the writ, that any notice whatever was 
given by the officer authorized and required to 
give it.” 

Where the answer and return, contains the record 
upon which the inferior tribunal acted, and shows 
thereby that the inferior tribunal acted without any 
legal authority whatever, such return is only conclusive 
of its invalidity, and that the proceeding of record 
upon which the inferior tribunal acted, render such action 
absolutely void. 

The answers of the District as amended February 23, 
1909 (Rec., p. 30), is not conclusive of the averments 
therein, when they are contradicted by the record 
filed, which, omits any statement or evidence of service 
of copy of said report upon any one, and sending to and 
receipt by an alleged agent is not a legal equivalent for 
“service upon ” the owner as required. 

The Inspector of Buildings had his attention called 
to the Mattingly case, reported in 28 Appeals D. C., 176, 
in which Judge Robb rendered the opinion, as bearing 
on Mrs. Witmer’s rights by Abert prior to October 26, 
1906, he stating that “he thought this case was similar” 
(Rec., p. 43, par. 22), the evident similarity being that 
a party wall sufficient for combined use as existing— 
if a building owner requires additional strength, he must 
furnish it at his own expense, or if the District makes 
such building safe it must pay for it. 

Mrs. Witmer did not encourage the District to repair 
her building. She was absent from Washington when it 
was repaired by Edmonston. The testimony of the 
Building Inspector that Abert— 

“stated that he preferred that the District should 
take care of the wall” 
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was his opinion and no estoppel or waiver by Mrs. 
Witmer of her right to contest the validity of the action 
of the District. 

She was not under any obligation to give notice to 
District that she would contest in the courts the legality 
of its proceedings to expend money upon her property 
with the hope that payment could be exacted by a 
tax assessment. 

In the case of Wright vs. Davidson, 181 U. S. Rep., 
relied on by the appellant, the law was valid, was 
strictly complied with, and notice given and full 
opportunity given to attend hearings. 

Laches. 

The action could have been brought within three 
years from the time it accrued (Code, sec. 1205), and 
there was no unreasonable delay. 

Sis vs. Boarman, 11 App. D. C., 123. 

Wood vs. D. C., 0 Mackey Rep., 155. 

Baker vs. Cummins, 169 U. S. Rep., 189. 

Wash. L. Tr. Co. vs. Darling, 21 App. I). C., 132. 

The claim of laches in applying for the writ of 
certiorari was waived by appearance and filing answer 
and return. 

6 “Cyc.,” 780, n. 23, 24. 

Lovet vs. Green, 12 John (N. Y.), 205. 

Payment Under Protest. 

The general rule is that where an unfounded and 
illegal claim is made upon a person and the law furnishes 
him with adequate protection against it, or gives him 
an adequate remedy, and instead of taking what the 
law gives him or the remedy it furnishes, he pays what 





23 


demanded, such payment is deemed to be a voluntary 
one and not recoverable. 

U. S. vs. Cuba Co., 200 U. S. Rep., 494. 

Radich vs. Hutchins, 95 U. S. Rep., 213. 

30 Cyc., 1311. 

Manning vs. Polling, 114 Iowa R., 20. 

Railroad vs. Comrs., 98 U. S. Rep., 543. 

Judgment Non Obstante Veredicto. 

This judgment at common law was given on motion^ 
to the plaintiff, when the issue presented by the defense, 
and by the verdict of the jury, found for the defendant 
was not sufficient in law to avoid the plaintiffs claim. 

2 Tidd Practice, *920, 921. 

Freeman on Judgment^, sec. 7. 

This judgment can only be given for the plaintiff. 
The remedy for the defendant is to have the judgment 
arrested. The motion for this judgment is provided for 
by No. 46 of the law rules of court. 

The action of the trial judge in granting the motion 
for judgment non obstante veredicto , and entering judgment 
for the petitioner, was correct and should be affirmed. 

Respectfully submitted. 

WILLIAM STONE ABERT, 

Attorney for Appellee. 


October 17, 1912. 


